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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2712 
NELSON HICKS, Petitioner, 
versus 
J.A.l\'IES A. ANDERSON, STATE HIGHWAY COMMIS-
SIONER, Defendant. · 
PETITION OF NELSON HICKS FOR A PEREMPTORY 
·wRIT OF MANDAMUS. 
To the Honorable Chief ,htstice and .Associate Justices of the 
Supreme Court of .A.pveals of T7irginia: 
Your petitioner, Nelson Hicks, respectfully represents and 
alleges and charges as follows: · 
I. 
That since, to-wit, the year 1920, he, the said Nelson Hicks, 
has been the owner of and has operated a farm, along with 
peach and apple orchards thereon, located in the county of 
Amherst, Virginia, which farm is made up of two tracts of 
land of 48 and 161 acres, respectively, adjoining, of the value 
of ten thousand dollars or more, and during his time of own-
ership .he has expended goodly amounts of money thereon in 
erecting suitable buildings, planting and cultivating peach 
and apple orchards and dividing the property up through 
fencing and making it suitable and adapted to crop rotation, 
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and this farm with its orchards is the sole means of liveli·· 
h0<~d of your petitioner. · 
2* '"'II. 
He further shows that there are valuable bottom lands on 
said farm, containing, by estimation, to-wit, six to eight 
acres, and that these bottom lands skirt along and are 
bounded by the State Highway hereinafter more fully de-
scribad. 
That in the year 1933 what is now State Secondary High-
way No. 643 in Amherst County was in places changed, re-
constructed and rebuilt. What is now said Highway No. 643 
b.efore it was reconstructed in the year 1933 lay between the 
lands of your petitioner and the lands of Russell J. Bur-
ford. In the year 1933 the road was changed and rebuilt so 
that it was constructed wholly on the lands of Russell J. Bur-
ford. In so constructing it a fill had to be put in alongside 
the lands of your petitioner which raised Highway :No. 643 
above the lands of your petitioner, the former roadbed, for 
which No. 643 was substituted, having been below the bottom 
lands of your petitioner, being cut off and separated from 
said bott_om lands by· an embankment. 
III. 
It is further shown that the lands of Russell J. Burford 
· where they lay alongside the Highway No. 643 are high above 
and consist of hillsides whose natural drainage for surface 
waters was toward the · 1ands of Nelson Hicks. In recon-
structing No. 643 a part of the old road, lying between the 
new road and the lands of Hicks, had to be left open for the 
use of some inhabitants and citizens livi~g beyond the N el-· 
son Hicks lands who could not reach the new Highway 643 
without using the former road up to a certain point along 
the Hicks land ~here they could easily enter the new high-
way~ When the said surface waters were allowed to flow and 
follow the course of nature from the Burford land to the 
old road, which old road· had its bed some feet below the sur-
face of the Hicks bottom lands which it bordered, the surf ace 
waters from the Bri1~ford land did not reach the Hicks bot-
tom larids in any perceptible or damaging quantitv but 
3* was stopped by the * embankment and the ditches"' kept 
open alon~ the Hicks lands. 
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IV. 
When No. 643 was being rebuilt and altered in part in the 
year 1933 and the roadbed was raised, naturally the low- · 
lands of Hicks, being contig11ous to the new highway, were 
affected by the change. A new fill was constructed on the 
Hicks land leading from the old roadbed to the new, some 
stone and rock was blasted from adjoinini lands and thrown 
over and upon his bottoms. A series or ditches were con-
structed under the authority of the State Highway Commis-
sion on the Burford hlllsides opposite the Hicks bottom and 
the water was collected and converged into these ditches con-
structed on the Burford hillsides so that the natural flow 
of the water was changed on the Burford lands and brought 
on and from the adjoining Russell Burford land, through 
pipes laid under the highway, into the old roadb~d which 
in time would have become filled up and then caused the water 
to overflow on to the Hicks land. The Burford land is high 
above and rolls toward· the Nelson Hicks land, and water was 
by reason of the said ditche~ constructed on the Burford 
land brought and collected together into the said pipes laid 
under the new highw~Y, which pipes were from 15 to 18 
inches in diameter. There _are nine of· these pipes leading 
from the aforesaid ditches constructed on the Burford land, 
which pipes laid under the new Highway No. 643 carried the 
water in volume, and different and·separate from its natural 
flow, towardl the botto~ lan~s of your petitioner. · 
v. 
Advisedly and purposely, your petitioner then brought to 
the attention of the road authorities construrcting tJ}e road 
tmder the orders of the State High~ay Commissioner, at that 
· time H. G. Shirley, t11at his lands had been invaded by. the 
construction of the fill thereon, and the throwing of 
4 * blasted rock in certain ~places on his bottom lands;- and 
that there was the further patent menace of collected 
surface water which in the course of time would be carried 
to and thrown in volu1nc on his lanq.s through tJ}e gradual 
filJing up of the old roadbed. · 
VI. 
It was then and there agreed in the year 1933 by the rep-
resentative of the State Highway Commission, on the one 
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hand, and Nelson Hicks, on the- other, that in consideration 
of Hicks not claiming any damages for the aforesaid fill and 
rock deposited,.. and another further consideration that the 
:State Highway~ Commission would construct, for ever main-
tain, and keep ·open, such ditches alongside the old road so 
that the bottom lands of your petitioner would never be in-
vaded and damaged by the bringing of the surface waters in 
volume from the Burford lands to the lands of Nelson Hicks, 
which ditches would be kept open alongside the old roadbed 
and before the water from the newly constructed Highway 
No. 643 could reach the Hicks lands. The ag-reement was 
that such ditches would be constructed and kept open as were 
necessary and would effectively carry away all the said sur-. 
face waters, and keep free and preserve from all harm and 
damage his bottom lands, as· otherwise they would be sub-
jected to from the collecting of the surface waters from their 
natural flow on the Burford land and bringing them in col-
lected volume on to and upon the Hicks lands, if such essen-
tial ditches were . not constructed and kept open. 
VII. 
The State Highway Commission assiduously and faithfully 
performed its agreement through the construction and main-
tenance of the ditching· necessary and proper for the convey-
ance of surf ace waters away from the Hicks lands, collected 
and brought there in volume from the Burford land, and the 
State Highway Commission continued to do so up and 
5* through the year 1938, during· all of *which period the 
Hicks lands suffered neither inconvenience nor damage 
from the said changed flow of the afore said surf ace waters1 
the ditcbin2; done and maintained by the State Highway Com-
mission being ample and sufficient for the full protection of 
the Hicks lands. 
·whenever Nelson Hicks notified · the Resident Engineer of 
the State Hfo:hwav Commission in Amherst County that the 
clitehin.g· needed attention for the protection of his land. the 
Resident Eng'ineer forthwith sent men and equipment to keep 
open and repair tlie said ditches so that no surface waters 
collected from the Burford land would reach the said Hicks 
land. and did so through the year 1938. 
' ! 
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IX. 
Your petitioner further shows that in November, 1938, the 
State Highway Commission began to build a bridge across 
Harris Creek, which Creek forms a part of the lower boundary 
alongside the Hicks land, which bridge was built over said 
Harris Creek just after the Creek leaves the Hicks lands, 
and about at a place where the secondary Highway aforesaid, 
No. 643, converges and intersects with another secondary 
Highway No. 636. In order ·to-construct this bridge as en-. 
gineered by the State Highway Commission, it became neces-
sary to raise and fill in both of the aforesaid highways, and 
from the said Creek westward, Highway No. 643, as it skirted 
along and above the Hicks land, the roadbed thereof was 
raised from, to-wit, 8 to 3 feet, beginning at said Creek, above 
the former level of the said road as it ran along its former 
road and contiguous to the Hicks land. The higher level 
amounting· to, to-wit, 8 feet was made necessary where the 
new bridg·e crossed Harris Creek, which Creek had formerly 
been crossed by a ford, and it was necessary to raise the 
levels of the bed of both of the former roads in order to 
6* secure abutments for the new bridge *and to cross the 
Creek by means of the bridge on a level with both roads 
643 and 636. 
X. 
Your petitioner further shows that in raising the roadbed 
of No. 643 there was constructed a barrier and obstruction 
across the aforesaid ditches which had been made and main-
tained for the protection of the Hicks land, which raised road-. 
bed acted as a complete dam, just as though it had been built 
for the purpose of keeping· the waters through the aforesaid 
ditches from finding their way through gravity to the Creek, 
after the said Harris ·Creek had left the said Hicks land, 
as the waters had satisfactorily done through all the period 
since the reconstruction of No. 643 in the year 1933, and the 
collection of the surf ace waters on the Burford land in 
volume above the Hicks· lands. Your petitioner shows that 
the old roadbed did not at ·onc.e fill up and overflow his lands, 
but that it was not until the winter of the year 1939, and 1940 
that the said collected surface waters in volume beg-an to 
overrun his bottom lands, and to cover them with different 
kinds of debris and other foreign matter, and to begin to 
render them marshy and incapable of cultivation, and that 
in the course of years the said bottom lands will become so 
damaged that they will be rendered absolutely worthless. 
6· Supreme Court of Appeal<; of Virginia 
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XI. 
Your petitioner alleges that up to the winter of 1939 and 
spring· of 1940 he had beautiful bottom lands which he culti-
vated and which rendered him larg·e profit, the best and most 
fertile part of his farm of over 200 acres, and that these bot-
tom lands are now being destroyed and rendered worthless, 
and practically unfit for cultivation. 
XII. 
Your petitioner shows that for some months he has been in 
correspondence and communication with ·James A. An-
7* derson, State *Hig·hway Commissioner, in the effort to 
have hiin institute condemnation proceedings as the law 
requires, to ascertain the damages that have been done to 
his lands through and by authority of said State Highway 
· Commission. 
The said State Hig·lnvay Commissioner has refused to in-
stitute condemnation proceedings to ascertain the damages 
experienced by your petitioner or to make him any satisfac-
tory offer for payment of the said damages. 
XIII. 
Your petitioner does not allege or contend that the State 
Hig·hway Commissioner fo constructing or maintaining a 
public hig·hway has not the right under the law to take or 
damag·e his real estate. On the contrary, the said Commis~ 
sioner has a right to take, damage, or even destroy property 
where· deemed necessary for public use or benefit. 
XIV. 
Your petitioner, however, does contend that under Sec-
tion 58 of the Constitution his private property cannot be 
taken or damaged for public uses without just compensation. 
The General Assembly of Virginia, the ref ore, enacted Sec-
tion 1969 (j) of the Code saying that no property could be 
taken or affected without compensation being· allowed there-
for and that commissioners should be appointed to ascertain 
compensation and damages to any property owners. 
xv. 
The prescribed procedure to ascertain what such compen-
sation ~hould be is under the statutes relating to the rights 
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under Eminent Domain., and it has been the position taken 
by the State Hig·hway Commissioner that it is the sole method 
of ascertaining what the compensation should be for the 
taking of property or damage thereto, and that position was 
. taken by the State Highway Commissioner in the fairly re-
eent case of Wilson v. State Highway Commissioner. 
8* *XVI. 
Your petitioner, therefore, is at a loss and does not un-
derstand why the State Highway Commissioner has refused 
to institute condemnation proceedings as the st3;tute pre-
scribes against your petitioner to ascertain what damages he 
has sustained by thg maintenance and construction of the 
aforesaid State Highway No. 643 · and the bridge connecting 
Routes 636 and 643. Your petitioner herewith :files, and 
prayed to be read as a part of this petition, 6 Exhibi~ be-
ing entitled Exhibits .A, B, C, D, E and F, respectively, ·which 
sustain the allegations of this petition and that your peti-
tioner has sustained large and serious irremediable. damage 
.and injury us set forth aforesaid. 
XVII. 
·wherefore, and since your petitioner is without any other 
pres·cribed and adequate remedy, he prays that a peremptory 
writ of mandamus may be issued by this Honorable Court di-
rected to James A. Anderson, State Highway Commissioner, 
commanding and compelling him as the State Highway Com-
missioner of the State of Virginia to proceed forthwith to · 
institute and conduct in the name of the State Highway Com-
missioner proceeding·s. for condemnation against your peti-
tioner in the Circuit ·Court of Amherst County to have com-
missioners appointed to ascertain what compensation is due 
your petitioner for the damages done to his real estate and 
what amount of money should be paid him for the injuries 
clone to his land as set forth in this petition. 
Your petitioner prays that there may be granted to him all 
other further and general relief as the nature of his case may 
require. 
W:M. KINCKLE ALLEN, 
WALTER H. CARTER, 
pp~ 
NELSON HICKS, Petitioner. 
8 ' Supreme Court of Appeals of Virginia 
9* *State of Virginia,. · 
County of Amherst, to-wit: 
This day Nelson Hicks appeared before me, Margaret Gil-
mer Allen, a Notary Public in and for the County of Am-
herst in the State of Virginia, in my county aforesaid and 
made oath· that the matters and things stated in the fore-
going petition are true and ·correct to the best of bis knowl-
edge, information and belief. 
My commission expires on J\foy 23, 1945. 
Given under my hand this 9th day of April, 1942. 
MARGARET GILMER ALLEN, 
Notary Public. 
I, Wm. Kinclde Allen, an attorney at law practicing in the 
Supreme Court of Appeals of Virginia, hereby certify that 
in my opinion the writ of mandamus prayed for in the fore-
going petition should be awarded. 
WM. KINCKLE ALLEN. 
I, Walter H. Carter, an attorney at law practicing in the 
Supreme Court of Appeals of Virginia, here by certify that 
in my ophiion the writ of mandamus prayed for in the fore-
going petition should be awarded. 
WALTER H. CARTER. 
10* *In the Supreme Court of Appeals of Virginia, at Rich-
mond. 
Nelson Hicks, Petitioner, 
v. 
James A. Anderson, State Highway Commissioner, Defend-
ant. 
NOTICE. 
To James A. Anderson, State Highway Commissioner: 
TAKE NOTICE that on Tuesday, April 14th, 1942. at 9 :30 
A. M. at the convening of the Richmond session on that day 
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of the Supreme Court of Appeals of Virginia, or so soon 
thereafter as this motion and application may be heard, I 
shall present the above entitled petition to the said Court, 
with copies of the Exhibits therein referred to, two copies of 
which said petition and of said five exhibits I herewith deliver 
to you, and apply to the said Court for a mandamus against 
you in accordance wi~h the prayer in the said petition. 
Respectfully, 
NELSON HICKS, 
By WALTER H . .CARTER, and 
WM. KINCKLE ALLEN, 
Attorneys for Nels on Hicks. 
Service accepted to same extent as if served by officer of 
law. · 
April 11, 1942. 
J. A. ANHER,SON, 
State Hig·hway Commissioner. 
ABRAM P. STAPLE.S, 
Attorney General of Virginia. 
F~HIBIT A FILED WITH PETITION FOR MANDAMUS. 
Nelson Hicks 
v . 
. Tames A. Anderson, State Highway Commissioner.· 
AFFIDAVIT OF RUSSELL J. BURFORD. 
11* *State of Virginia, 
County of Amherst, to-wit: 
I, Russell J. Burford, do make affidavit as follows: 
That I own a farm in the Courthouse District of Amherst 
County, Virginia, and that my farm adjoins and is across 
the road known as State Secondary Highway No. 643 and 
that the drainage from mv farm is to and upon the bottom 
1:rnds of Nelson Hicks. That about the year 1933, or there-
ao Supr~me Court of Appeals of Virginia 
about, without· being certain as to the exact date, the State 
Highway Commission built and constructed the said secon-
dary road No. 643 throug·h my farm, which right of way I 
gave the State upon the condition that they would build me 
a fence along the said highway which the State Highway 
Commission did. 
That I gave them this right of way and further allowed 
them to build and construct ditches along and through my 
lands upon the further condition that they were not to dam-
age the bottom lands of lVIr. Nelson Hicks by collecting and 
conveying the water from my lands to his lands. They agreed 
that Mr. Hicks' land should not be damaged and that they 
, would protect the lands from the water which they collected 
on my lands and so convey it to his lands by constructing 
ditches and carrying· the water from my lands alongside his 
lands to Harris Creek. · This they did. 
In the year 1938 the State Hig·hway Commission built a 
bridge across Har.ris Creek and in building that bridge they 
raised the road from Harris Creek through my lands and 
alongside the lands of Nelson Hicks so that the raised road, 
No. 643, leading to the bridge across Harris Creek, acted as 
a barrier, and it 'became impossible to carry the water from 
the Nelson Hioks lands to Harris Creek, and since the con-
struction of the bridge and the r~sing of the road the ditch 
alongside the Nelson Hicks land has gradually filled up, and 
since the latter part of 1939 and the year 1940 the lands of 
Nelson Hicks have become flooded from the collected water 
on my lands flowing to his bottom lands so that his bottom 
lands have been greatly damaged and will be finally de-
12* stroyed and *rendered of no value for cultivation and 
farming purposes. 
Given . under my -ha~d this 8th day of November, 1941. 
RUSSELL J. BURFORD, Affiant. 
Subscribed and sworn to before me, Margaret Gilmer Al-
len, a Notary Public, this 8th day of November, 1941, .by 
Russell J. Burford, in my said county. 
My commission expires May 23, 1945. 
ifA.RGARET GILMER ALLEN, 
Notary Public. 
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EXHIBIT B FILED WITH PETITION FOR MA.1.~DAMUS. 
Nelson Hicks 
v. 
James A . .Anderson., State Highway Commissioner. 
AFFIDAVIT OF HAROLD M. PETERS. 
13* *State of Virgini~ 
County of Amherst., to-wit: 
I., Harold .M. Peters., do malre affidavit as follows: 
That I own a farm in the Courthouse District of Amherst 
County., Virginia, .and that my farm is about one-fourth of 
a mile, and situated on State Secondary Highway No. 643, 
upon which said highway the farm of Nelson Hicks is also 
situated, from :the farm of Nels on Hicks. That about the 
year 1933, or thereabout, without undertaking to give the ex-
act date, the State Highway Commission built and constructed 
what is now known ·as State Secondary Road No. 643, which 
road now i-nns alongside my farm, but no work on. the said 
Road No. -6·43 was d0ne at that time alongside my farm. 
I was employed by Jack Hardy, representing the State 
Highway Commission and who had charge of the construc-
tion of the t?oad alongside the Nelson Hicks land and through 
the Russell J. Bu:r.f ord land. I worked both<as a laborer and 
also hired my teams to M-r. Jack Hardy to do certain plow-
ing and construction of ditches on the lands of Russell J. 
Burford. My team was used to make ditches across the 
Russell J. Bur.ford lands so that the water would be collected 
from various points on the Burford land and converg·ed into 
one large ditch which ended in a p~pe and carried the water 
through the said large ditch and the pipe laid under Road 
N0. 643 .on to the lands of Nelson Hicks. There was not only 
one pipe leading under the said highway on to the lands of 
Nelson Hfoks from the lauds of Russell J. Burford, but, dur-
ing that year of construction, there were seven of these pipes 
into which water was collected from the Russell J. Burford 
lauds .and carried through these pipes on to the lands of N el-
son Hicks .by the State Highway Commission under the di-
rection of Jack Hardy. 
When I was paid for the work done on the said highway 
and also for the work done by my team on the said Russell J. 
Burford lands in plowing out ditches and collecting the 
14* water as above. *set forth, I was paid by a check or 
voucher issued by the State Highway Commission and 
12 ~npreme Court of Appeals of Virginia 
which was also signed or attested by C. ·B. Leech who had 
his office in Lynchburg. I recall so well that Mr. C. B. Leech 
had to sign or attest these checks because several of them 
came into my hands and I could not negotiate them until they 
were so sig·ned or attested by lVIr. Leech, and I went to his 
office in Lynchburg, Va., and had him attest them so that I 
could negotiate and use them. 
I further know that since the building of the bridge across 
Harris Creek and the raising of the highway No. 643 lead-
ing· to the said bridge the waters collected from the Burford 
land and carried to the Hicks land have, during the past 18 
months or two years, very seriously damaged the bottom lands 
of Mr. Nelson Hicks and will finally destroy the value of 
those lands because there is no drainage from the Hicks land 
as there was when the road was first built and constructed 
in 1933 and the drainage of the lands continued from the 
Hicks land to Harris Creek until the bridge was constructed 
and the road raised about the latter part of the year 1938. 
The orig·inal agreement by the State Highway Commission 
with Mr. Nelson Hicks was that they were to cut and keep 
open a ditch alongside and in the old roadbed for the pur-
pose of catching the collected waters from the Burford land 
and thereby carry them to Harris Creek and thereby pro-
tect the bottom lands of Nelson Hicks from being overflowed. 
This was done for years until the bridge was put in and the 
road raised and the ditching that had been maintained up 
to that time became ineffective to keep the waters off the 
lands of Nelson Hicks, because the raising of the road acted 
as a dam or barrier and kept the waters that came from the 
Burford land from going into Harris -Creek. · 
Given under my hand this 12th day of November, 1941 . 
. HAROLD M. PETERS, Affiant. 
15* *Subscribed and sworn to before me, Mavp;aret Gil-
mer Allen, a Notary Public, this 12th day of November, 
1941, by Harold M. Peters. in, mv said comity. 
My commission expires May 23, 1945. 
MARGARET GILMER ALLEN. 
Notary Public. 
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EXHIBIT C FILED ·wITH PETITION FOR MANDAMUS. 
Nelson Hicks 
v. 
James A. Anderson, State Highway Commissioner. 
AFFIDAVIT. 0~, ,JACK RUCKER. 
16* *State of Virginia, 
County of Amherst, to-wit: 
I, Jack Rucker, do make affidavit as follows: 
That I am the manager of the T. Moody Campbell orchard, 
, known as Long Hill Orchard, and consists of about 115 acres 
and has 915 apple trees and 700 peach trees; that I have been 
employed as mana,ger for one year, and before that date was 
a tenant on the C. IL Bethel farm. My post office address 
is Monroe, R. F. D., Amherst County, Virginia. 
I make affidavit that I was employed by Jack Hardy, rep-
resenting the State Highway Commission, and who· had 
charg·e of the construction of the road alongside of the N el-
son Hicks land and through the Russell J. Burford land, 
which was during the year 1933. I cut the ditches through 
the Russell tT. Burford land under ·the direction of Jack 
Hardy. I cut six (6) ditches through the Burford land, vary-
ing in length from 30 to 100 yards. These ditches carried 
the water from the Burford land on to the land of Nelson 
Hicks, and the water was collected from various points on 
the Burford land and converged into volume upon the Nel-
son Hicks land. There were other ditches cut, and, as well 
as I recollect, they were cnt by a team hired from ]\fr. Harold 
M. Peters. 
I worked about two weeks cutting these ditches and doing-
other work on the road. I was paid by two checks from the 
State Highway Department, and it was well known that the 
State Highway Commission was building the road and was 
responsibie for the work done on the Russell Burford farm, 
collecting the water thereon and sending·· it down to and upon, · 
in volume, the ·Nelson Hicks land. 
Given under my l1and this 12th day of December, 1941. 
JACK 1tUCKER Affiant .. 
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Subscribed and sworn to before me, Margaret Gilmer Al-
len, a "Notary Public, this 12th day of December, 1941,, by 
Jack Rucker;in my said county. 
My commission expires May 23, 1945. 
MARGARE,T GILMER ALLEN, 
Notary Public. 
EXHIBIT D FILED WITH PETITION FOR MANDAMUS. 
N elso11: Hicks 
'l). 
James A. Anderson, State Highway Commissioner. 
. ' 
· AFFIDAVIT OF GLENN HICKS. 
17* *State of Virginia, 
County of Amherst, to-wit : 
I, Glenn Hicks, do. make affidavit as follows : 
That I am-a brother of Nelson Hicks and that I live within 
about a mile of his ·farm. That I am a freeholder and citi-
zen of .Amherst County, aged 47, and that my post office 
address is Monroe, R. F."D., Virginia. That I was road fore-
man for ten years· -from the years 1925 through 1935 of the 
road involved in this cause now No. 643. 
That I have known the Nelson Hicks lands here involved 
all of my life and that as road foreman having charge of 
working the afore said ·road I know that the bottom lands of 
Nelson Hicks were never injured ·by any water overflowing 
them during· the period from about 1925 to 1935, and that due 
to the location of the old road prior to the construction of 
the new road it was physically impossible for the waters to 
overflow on to the Nelson Hicks land, because the old road-
bed was below the level of the Nelson Hicks bottom land and 
was cut off from it by an embankment which was two to three 
feet hig·h, but since the constru~tion of the Harris Creek 
bridge and the raising of the roadbed of No. 643 the ditches 
that drained and kept the water off the Nelson Hicks land 
have become dammed up so that they cannot reach Harris 
Creek without spreading over the. bottoms of Nelson Hicks. 
I 
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The old roadbed has gradually filled up so that it is now 
·higher than the Nelson Hic~s bottom lands., w:Ji_ereas be~ore 
it was two or three feet below the level of the N elsou Hicks 
lands, and, as a result thereof, the Nelson Hicks bottom land 
has been seriously damaged and will, in course of tim~, be-
come practically worthless as it gets worse and worse after 
each hard rain. 
Given under my hand this 9th day of April., 1942 .. 
GLENN HICKS, Aifiant. 
State of Virginia, 
County of Amherst, to-wit: 
This day Glenn Hicks appeared before me, Margaret Gil-
mer Allen, a Notary Public in and for the County of Am-
herst in the State of Virginia, in my county aforesaid and 
made oath that the matters and thin.gs stated in the fore-
going affidavit are true and correct to the best of his knowl-
edge, information and belief ... 
My commission expires May 23, 1945. 
Given under my hand this 9th day of April, 1942. 
MARGARET GILMER ALLEN, 
Notary Public_ 
EXHIBIT E FILED WITH PETITION FOR MANDAMUS. 
Nelson Hicks 
v. 
James A. Anderson, State aighway Commissioner .. 
AFFIDAVIT OF THOMAS R. BURFORD .. 
181,l *State of Virginia, 
County of Amherst, to-wit: 
I, Thomas R. Burford, do make affidavit as follows: 
I ~m 37.years of age and I am a freeholder and citizen of· 
Amherst County and my address is Monroe, R. F. D., Vir-
ginia. Up to one year ago I lived on a farm adjoinino- that 
.o 
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of ~Ir. Nelson Hicks,. and I have known the Nelson Hicks farm 
all of my life~ I know that his bottom lands are being seri-
ously damaged by the water that is being conveyed to them 
throug·h pipes from the Russell J. Burford land. I consider 
his bottom lands worth five hundred dollars. an acre, or more, 
and it is my belief that in a few· years the bottom lands, if 
the present conditions are allowed to remain, will become 
worthless or of little value. I believe that in a few years the 
lands will not produce ten per cent of what they produced 
preceding the year 1939. 
I further state that the damage to his land is entirely due 
to the collecting of the water on the ·Russell J. Burford land 
in volume and pouring them upon the Nelson Hicks land, 
and the further raising of the road when the bridge was built 
across Harris Creek, which raising of the road caused a dam 
or barrier to be erected that stopped the water that was 
conveyed in ditches alongside the Nels on Hicks land to Har-
ris Creek. · 
I further know that the bottom lands of Nelson Hicks were 
not damaged at all by any water from the Russell J. Burford 
land before this bridge was built in 1938 because the ditches 
that the State Highway Commission maintained completely 
carried away all water from the Russell J. Burford land. 
Given under my hand this 9th day of April, 1942. · 
THOMAS R. BURFORD, Affiant. 
Notary Public. 
State of Virginia, 
County of Amherst, to-wit: 
This day Thomas R. Burford appeared before me, Mar-
garet Gilmer Allen, a Notary Public in and for the County 
of Amherst in the State of Virginia, in my county aforesaid 
and made oath ·that the matters and things stated in the fore-
going affidavit are true and correct t.o the best of his knowl-
edg·e, information and belief. 
My commission expires May 23, 1945. 
Given under my hand this 9th day of April, 1942. 
MAR.GAR-ET GILMER ALLEN. 
Notary Public. 
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EXHIBIT F FILED WITH PETITION FOR MAND.AMUS. 
Nelson Hicks 
v. 
J runes .A . .Anderson, State Highway Commissioner. 
AFFIDAVIT OF RUFUS A. WATTS. 
19* *State of Virginia, 
County of Amherst, to-wit: 
I, Rufus A. Watts, residing near the Nels on Hicks· farm 
in Amherst County, Virginia, make affidavit that I am 48 
years of ag·e and have lived in that neighborhood all my life, 
and that I am a freeholder and citizen of Amherst County, 
and I am well acquainted with the Nelson Hicks property 
situated about three miles from where I now live, and that 
I have traveled the road along· the Nelson Hicks property 
for many years, and that prior to 1939 the bottom lands of 
Nelson Hicks never overflowed, and that after the change in 
the road now known as State Route 643 and after the bridge 
over Harris Creek was built and certain ditches cut on the 
hillside of the Russell J. Burford property opposite the N el-
son Hicks lands that then the bottom lands began to over:. 
flow as a result of water being collected in ditches on the 
Russell J. Burford property and carried under the new road 
by means of pipes and discharg·ed in volume into the old road-
bed alongside of the Nelson Hicks bottom land, which old 
roadbed gT~dually filled up since the construction of the said · 
bridge over Harris Creek and said waters then overflowed 
on the Nelson Hicks bottom lands thereby seriously damag-
ing the same. 
I know that there had been no damage to the Nelson Hicks 
bottom land prior to the construction of the bridge over Har-
ris Creek as aforesaid, and the collecting of the water on the 
Russell J. Burford land bv means of ditches cut on the said 
Burford land, and that, as a result thereof, the bottom lands 
will not produce a normal crop, and as time goes on said 
bottom lands will become further impaired by reason of the 
water overflowing said bottom lands. 
I consider these bottom lands before they were damaged 
were worth at least five hundred dollars or more an acre. 
Given under my hand this 9th day of April, 1942. . 
RUFUS A. W .A.TTS, Affiant. 
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State of Virginia, 
County of Amherst, to-wit: 
This day Rufus A. Watts appeared before me, Margaret 
Gilmer Allen, a Notary Public in and for the County of Am-
herst in the State of Virginia, in my county aforesaid and 
mad~ oath that the matters and things stated in the 
20* foregoing affidavit are true and correct to *the best of 
his knowledge, information and belief. 
My commission expires oil May 23, 1945. 
Given under my hand this 9th day of April, 1942. 
MARGARET GILMER ALLEN, 
Notary Public. 
-,..,_ 
21«, *IN THE 
Supreme Court of Appeals of Virginia 
.A.T RICHMOND. 
NELSON HICKS, Petitioner, 
versus 
JAMES A . .ANDERSON, STA.TE HIGHWAY COMMIS· 
. SIONE.R, Defendant. 
ANSWER OF JAMES A. ANDERSON, STATE HIGlIW .A.Y 
OOMMISSIONER, TO THE PE.TITION OF NELSON 
Hl:CKS FOR A PE·REMPTORY WRIT OF M.A.N .. , 
D.A.MUS. . 
Now comes the defendant, James A . .Anderson, State High-
way Commissioner, and for answer to the petition of Nelson 
Hicks for a peremptory writ of mandamus or to so much 
thereof as he is advised that it is necessary for him to an· 
swer, does answer and say: 
1. That he admits that the petitioner is the owner or cer-
tain bottom lands in Amherst County, Virginia, but that he 
neither denies nor admits the allegations regarding the value 
of said lands or the use to which the same has been put by 
the petitioner. 
2. That through the lands of the petitioner runs Harris 
Creek in a southeastwardly direction; that the lands of the 
petitioner consist of high lands on the southwest of said 
Creek and bottom lands being situated on either side of said 
Creek; that along the northeast boundary of the petitioner's 
land runs State Secondary Highway No. 643 ( or 636, as 
22* No. 643 and No. 636 are •merged at this point, the same 
having intersected at points both to the northwest and 
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to the southeast) ; that to the northeast of said Highway lie 
certain high lands belongfog to Russell J. Burford. 
3. That originally the highway was of about the same level 
as the bottom lands of the petitioner and ran along the foot 
of the hill where Burford 's land joined that of the petitioner; 
that as a result of usage, the roadbed had worn down until 
it had a bank on the low side of from three to five feet high; 
that the surface waters from hillsides belonging to Burford, 
whose natural drainage was toward the lands of the peti-
tioner, draining into the dirt highway caused the same to be 
unsatisfactory for travel; that for this reason the location 
of the highway was changed in 1933, the highway being re-
located approximately parallel to the old road higher up on 
the hillside belongfog to Burford at a level of from two to 
ten feet above the old roadbed; · 
4. That, when the road was relocated, pipes or wooden 
boxes were installed under the road at points of natural 
drainage to carry off the surface waters from the hillsides 
toward the old roadbed and the bottom lands of the petitioner; · 
that these drainage facilities did not change tLe natural flow 
of the surface water flowing toward the bottom lands nor did 
they increase the volume of the same. 
The defendant, further answering the said petition, an-
swers and says : 
5. That he denies the allegation contained in Paragraph 
IV of the petition that a series of ditches were constructed 
on the Burford hillsides under authority of the State High-
way Commission; and the defendant further says that the 
construction of such ditches had nothing whatsoever to 
23* do with the· construction of *the highway and served no 
useful purpose in connection therewith; that if sfich 
ditches were in fact constructed with a resulting chang·e in 
the natural flow of the surface waters, this was not done for 
road purposes and, if such ditches were constructed by any 
employees of the State· Highway Department, it was with-
out any authority from the State Highway Commission. 
6. That he denies the allegations of Paragraph VI of the 
petition and says in further answer to said paragraph that 
neither the State Highway Commission nor any officers or 
employees of the State Highway Department having au-
thority to . a~thorize the making of agreements on behalf of 
the Comm1s~1on ever author~zed or approved any such agree-
ment; that m fact the makmg of such an agreement of in-
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definite future operation is beyond the scope of the authority 
of any state agency. : . 
7. '11hat, if any employees of the State Highway Comm1s-
. sion ever opened any drain alongside the old roadbed, such 
action on their part was not in pursuance of any valid con-
tract imposing any duty upon the State Highway -Commission 
or in compliance with any legal duty owing by the State High-
way Commission to the petitioner, but was purely a gratuitous 
undertaking. · . 
8. That there was no duty upon the State Highway_ Com-
mission to keep open any ditch so as to prevent the normal 
fiow of surface water from the Burford hillsides fl.owing under 
the highway through pipes located at natural drainage points 
from tlowing upon the petitioner's land; that if there was 
any abnormal flow of surface waters caused by ditches con-
structed on the Burford hillsides flowing through the pipes 
. under the road, there was no duty upon the State Highway 
Commission to prevent its continued flow over and upon the 
petitioner's land since such ditches were not constructed for 
road purposes under authority from the Commission. 
24* *9. That, when the level of the highways was raised 
in 19.38 because of the construction of the bridge over 
Harris ,Creek, the drainage of surface waters, normal or 
otherwise, was in fact in· no way affected as an ample ditch 
was provided for the drainage of any waters flowing alon~ 
by the abutment to the bridge; and no barriers or obstruc-
tions were jn any way created as a result of that new con-
struction in 1938; that further, when the new construction 
was done in 19·38, it was neither necessary nor appropriate . 
in carrying out such project to c011struct any barrier or ob-
struction across any ditches carrying any flow of water, either 
normal or abnormal, to Harris Creek; that the construction 
of any such barrier or obstruction was not authorized by the 
State Hig·hway Commission or any of its authorized officials 
or employees; and that, if any such obstruction or barrier 
were in fact constructed, the same was done without any au-
thority from the State Highway Commission or its duly au-
thorized officials or employees. 
Further answering the petition as· to the allegations in 
paragraph IV concerning the fill constructed on the peti-
tioner's land leading . from the olcl roadbed to the new, the 
defendant says : 
10. That said fill was constructed at the request o·f the 
petitioner to provide an entrance to his property so as to 
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give him an approach of lesser g-rade to the new road which 
was several feet higher than the old road; that no damage 
resulted to the petitioner's land because of this fill, but that,. 
011 the contrary, his land was improved thereby; that if any 
stone and rock were thrown upon the petitioner's land, such. 
action was the result of the negligence or wrong of the indi-
viduals constructing the road and is not a matter for which 
the State Highway C~mmission was responsible. 
Further answering the petition, the defendant says: 
11. That, if damage has resulted to the petitioner's 
25~ a11:1and, it has been caused solely by the normal erosion 
of the soil on the Burford hillsides and its deposit upon 
the petitioner's land and not by any action of the .State 
Highway Commission, the State Highway .Commissioner or 
any duly authorized agents of the Commonwealth of Virginia; 
that your defendant denies, however, that any damage has, 
in fact, resulted to the lands of N els~:m Hicks from any causes 
set forth in his petition. 
And now, having fully answered the petition of Nelson 
Hicks, your defendant, James A. Anderson, prays to be hence 
dismissed with his reasonable costs by him in this behalf ex-
pended. 
ABRAM P. STAPL]~S, 
Attorney General. 
J. A. ANDERSON, 
State Highway ,Commissioner. 
WALTER E. ROGERS, 
Assist_ant Attorney General, 
Counsel. 
266: '"'State of Virginia, 
City of Richmond, To-wit: 
James A. Anderson, State . Highway Commissioner, the 
defendant named in the foregoing answer, being duly sworn 
says that the allegations therein contained are true to th~ 
best of his knowledge, information and belief. 
· J. A. ANDERSON, 
State Highway ·Commissioner ... 
Taken, sworn to and subscribed before me, H. A. Kup~r, 
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a Notary Public of and- for the city and state aforesaid, in 
my city aforesaid., this 24 · day of .A.pr~ 19~. 
(Seal) 
H. A. KUPER, 
Notary Public. 
My commission expires Nov. 27, 1945. 
27"" *State of Virginia" . 
City of Richmond., To-wit~ 
This clay, in the City of Richmond, A .. H.. Pettigrew, Right 
of Way Engineer of the Department of Highways of ·Vir-
ginia, personally appears before me, H. A. Kuper, a Notary 
Public of and for the city aforesaid, in the State of Vir-
ginia, and made oath that he has read the foregoing answer 
and that he knows the contents thereof; that the facts and al-
Jega tions therein contained are true .. · 
.A. H. PETTIGREW, 
Right of Way Engineer, 
Department· of Highways of Virginia. 
Taken, sworn to and subscribed before me, H .. A. Kuper, 
a Notary Public of and for the city and state aforesaid, in 
· my city aforesaid., this 24 day of April, 1942 .. 
(Seal) 
H. A. KUPER, 
Notary Public. 
My commission expires Nov. 27, 1945. 
Received April 24, 1942 .. 
M. B. W .. 
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28* *IN THE· 
SUPREME COURT OF APPEALS OF VIRGINIA 
-
AT RICHMOND .. 
NELSON HICKS, Petitioner, 
ve·rsus 
JAM.ES A .. ANDERSON, STATE HIGH"WAY COMMIS-
SIONER, Defendant. 
REPLICATION OF NELSON HICKS TO THE ANSWER 
OF JAMES A. ANDERSON, STATE HIGH-
W .A.Y COl\fMISSIONER. 
The replication of Nelson Hicks, Complainant, to the an-
swer of James A. Anderson, State Highway Commissioner, 
Defendant. 
· This repliant, saving and reserving unto himself all .and 
all manner of advantage of -exception to the manifold in-
sufficiencies of th~ said answer for replication thereunto 1 
saith, that he will aver and prove his said petition to be true, 
certain and sufficient in the law to be answered unto, and that 
the said answer of the said defendant is uncertain, untrue, 
and insufficient to be replied unto by this repliant. 
All which matters and things this repliant is and will be 
ready to aver and prove, as this honourable court shall di-
rect, and humbly prays as in and by his said petition he hath 
ali'eady prayed. 
Rec'd April 28, 1942. 
WALTER H. CARTE·R, 
WM. KINCKLE' ALLE-N, 
Attorneys for the Petitioner. 
M. B. W. 
To 
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'RECORD 
GENERAL JAMES A. ANDERSON, 
STATE HIGHWAY COMMISSIONER, 
RICHMOND, VIRGLNIA: 
TAKE NOTICE that I shall proceed to take the depositions 
of Nelson Hie.ks and others at the law office of vV m. Kinckle 
Allen~ Amherst, Virginia, on .F'riday, August 21, 1942, ,be-
ginning at ten o'clock A. M., to be read as evidence in my· 
behalf-in the cause pending in the Supreme Court of Appeals 
of ·Virginia at Richmond, wherein I am petitioner applying 
for a peremptory writ of mandamus, and you are defendant. 
If for any reason the said depositions be not commenced, 
or, if commenced, be not completed, then, the same may be 
continued from day to clay, or time to time, to be taken at 
such other convenient place, or at the same place, without 
~iving further riotice save on the 21st day of August, 1942. 
Given under my hand this 3oth day of .T uly, 1942. 
WALTER H. CART~R, 





Legal service of the within notice is hP.reby acknowledged. 
WALT:FJR E. ROGERJS, 
Assistant Attorney-General. 
IN THE 
SUPREME COURT OF APPEALS OF VIR.GINIA 
.AT RICHMOND. 
Nelson Hicks, Petitioner, 
v . 
• Tames A. Anderson, ·State Highway Commissioner, Defend-
ant. 
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Nelson. Hicks. 
DEPOSITIONS FOR PETITIONER. 
The depositions of Nelson Hicks, and others, taken -pursu-
ant to the attached notice, which notice was to take deposi-
tions on August 21st, 1942., and adjourned by consent of par-
ties to August 28th, 1942, at the law office of vVilliam Kinckle 
Allen, Amherst, Virginia., on Friday, August 28th, 1942, be-
fore me, C. R. McCarthy, a Notary Public at large for the 
State .of Virginia, to be read as evide~c.e in behalf of the, peti-
tioner, Nelson Hicks, in the cause pending in the Supreme 
Court of Appeals of Virg·inia, wherein the said Nelson Hicks 
is petitioner and ,Tames A. Anderson, :State Highway Com-
missioner., is defendant. · 
.Present: William Kinckle Allen and Walter H. Carter, 
counsel for the petitioner. 
Nelson Hicks, in person. 
Walter E. Rogers, Assistant Attorney-General for the 
State of Virginia, counsel for ,James A. Anderson, State High-
way Commissioner, defendant. 
page 2 ~ The witness, 
NELSON mcKS, 
being· first duly sworn, deposes and says as follows: 
DIR,ECT EXA!UNATION. 
By Mr. Allen: 
·Q. Mr. Hfoks, you are the petitioner in this cause? 
A. Yes, sir. . . 
Q. Please state your age, residence and occupation. 
A. I was born in '79, September 2nd would make me 63 
years old. I am a farmer and _I ~ive at Monroe, Virginia, R. 
F. D. No. 1, Amherst County, Virginia. 
Q. State what lands you own and where they are situated. 
A. The number of acres f 
Q. As nearly as you can. 
A. I own something over 200 acres of land lying on Harris' 
Creek, near Hicks' Groc.ery, in Amherst County. 
Q. Your lands are nea.r the eastern side of Tobacco Row 
Mouµtain, are .they not V 
A. Yes, sir, near the eastern side. 
Q. How far from Monroe? 
A. About seven miles north of Monroe. 
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Nels on H ic.ks .. 
Q. Are there any bottom lauds on vour farm and if so 
about how many acres t 
A. About 25 acres of bottom land. 
Q. Do these bottom lands, or any part of them, run up to 
State Secondary Highway No. 643¥ 
A. Yes, sir. My bottom land follows all the way through 
my farm on this Highway No. 643. · 
Q. Was Highway No. 6;!3 changed and rebuilt in 
page 3 ~ the year 1933 t . 
A. It was. 
Q. On whose land was it constructed in 1933? 
A. On the Russell J. Burford land. 
Q. Prior to 1933 when the roacl was rebuilt was your bot-
tom land above or ·below the highway as it existed Y 
A". Above. The level of mv bottom land was abo:ve the 
-roadbed of the old road by from two and a half to four feet. 
The.re was a bank on my side of the road entirely thro~gh 
from two and a half to four foet. On the opposite side of the 
road next to the Russell J. Burford land there was a bank 
from five to. ::fifteen feet·hlgh on the Russell J. Burford land, 
and .in the year 1933 the State Highway Commissi9n came 
in and built a road, pulling the bank from R. J. Bur-ford's 
land into the. bed of the old road for 100 ya.rds, raising the 
new road from the. .bed of the -old road from six .to .eight feet. 
There they went on the bank on the R. J.- Burford land, en-
tirely upon the bank of the R. J. Burford land, on through, 
making· the .new -road from .five to .fifteen feet ·.higher thaµ ·the 
bed of the old road. Then thev went on the R. J. Burford 
land and cut ditches and brought them together, ·brought t~e 
water into a body down to tl1e new road. ·Then they .Put in 
galvanized piping, two of them fifteen inches, four of them 
eightee~ inches, and piped this water through into the old· 
road. which filled the bed of the old road, and then in 1940 
the damage Atarted on me, overflowing my bottom land and 
from five feet to six inches deep in mounds on my bott_om 
lands. · 
Q. What do you niean by "in mounds''? 
A. Deposits at the mouth of theRe pipes that flow 
pa~·e 4 ~ into the old road. 
· Q. Did the old road gradually fill up? 
A. Gradually filled up. 
Q. And not until that old road filled was your land ,af-
fected? . · 
A. It was impossible for water to get on me until the old 
bed filled up. 
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N el·son Hicks. 
Q. That was due to the embankment which you say was 
two and a half to four feet high that protected your land? 
A. Yes, sir. 
Q. And, aR I understand it., the old road finally filled up 
until it finally came to the top of that embanl{ment and after 
that old rond filled up sufficiently to reach the top of that 
embankment then your land comme:r.iced being injured T 
A. Yes, sir. 
Q. And that was in the year 1940 that they were first in-
jured? 
A. Yes, sir. 
Q. Did you make complaint then 1 
A. I will make this statement: I then made my complaint 
to Mr. Selvage, the State Highway Engineer in Amherst 
County. He told me that be would be up there within a 
week or ten davs. I waited for about five months and he 
did not come. i came back to his office and he was out. I 
left a note upon his desk asking that if he had decided not 
to come to please let me know of it. -within a few days, a 
week or ten days, Mr. Selvage came up. He and I went over 
the situation and Mr. Selvage told me that he would 
page 5 ~ rather pay-
By Mr. Roger~: (interposing) I object to what Mr. Selvage 
told him as being hearsay. 
A. ( continuing) Mr. Selvage told me he w:ould rather pay 
the damage in a lump sum or to pay for the land than to try 
to carry the water off but, however, he would take it up with 
his boss, and a few days later I had a letter stating that he 
and Mr. l\fo ,vane ha.d gone over the situation and that the 
water seemed to be flowing- in its natural channels and there 
was nothing they could do:· I came back in a day or two and 
talked with Mr. Selva~e-and he told me tha.t they did not get 
out of t11eir automobile but that they drove slowly along the 
highway. Now, when they put in an entrance for me to get 
np on the new road there wa:3 a bank about eight foot hig·h. 
,Jack Hardy, the contractor of the road. sent for me to come 
over to the road and he wanted to know just where I wanted 
my entrance on the highway, and I told him I would like to 
have it direct in front of my house and, if possible, I would 
like to have thi-s entrance made so I would not have to shift 
gearing to pull it, and he Raid to do that he would have to 
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and he said that he would put a culvert under this fill that 
would take care of the water. This fill was built for two 
other homes besides mine and· the old road wa·s held so that 
these other parties could get to this fill, the only way they 
can enter upon the highway. After building the road Mr. 
Hardy, the contractor.: cut in the bed of this old road a ditch 
two and a half feet deep and through the dirt to the center 
of the old road' and the water did go off. The State 
page 6 ~ came in there as many as three times with their 
macl1ine and cleaned this ditch out. In the year 
1938 they built a bridge ac.ross Harris Creek where this water 
dumped into Harris Creek. They brought this bridge up the 
creek a considerable distance and put in a new fill and choked 
, the water that came down the old road so that it was almost 
impossible to dump int<;> the creek. When the creek would 
rise, with this ditch turned up the creek, the water from the 
creek would run into this ditch and pond it so that the water 
above couldn't get out and it caused this ditch to fill up, and 
it has never been open since. 
COl\fMO:r+rWEALTH OF VIRGI~TJ.A 
DEPARTMENT OF HIGHWAYS 
RICHMOND 
Mr. Nelson Hicks 
Monroe, Va. 
Dear :Mr. Hicks : 
Amherst, Va. 
Oct. 2, 1940 
In accordance with ou.r recent conversation I had Mr. Mc-
vYane g·o over the drainage situation on Rt. 636 along your 
farm yesterday and it was decided tha.t in view of the fact 
that the drainage was following natural channels that we 
could do nothing to change it. · 








Q. Is this the letter that Mr. Selvage wrote you Y 
A. Yes, sir., that is it. 
Q. Will you file this letter, marked ''Exhibit, Nelson Hicks 
No. 1"? The letter is dated October 2, 1940, from D. H. 
Selvage, Resident Eng'ineer Amherst County. Do you file 
this letter? 
· · A. Yes, sir. I would like to make a further statement. 
These ditches cut on the Russell J. Burford land were a foot 
to eighteen inches deep and they have washed out five and 
six foot deep at the present time. 
Q. What were the .original ditches have now gone into 
gulleys? 
· A. Yes, sir. 
Q. Is all that water from the Russell J. Burford land con-
veyed throug·h these ditches to the pipes and thrown in 
volume on your land? 
A. Every bit of it. .A.II of the water that comes 
page 7 ~ from the Burford lnnd is coming on me, every bit of 
it. Not a bit of it is going to the creek a.nd it was. 
standin~ in water and mud this morning from four to six 
inches deep. You can't get tbroug·h it. 
Q. ·who was Mr. Jack Hardy? 
·A. He told me he was employed as a foreman by the State 
Highway. Commission.er to build this road there, and he did 
considerable work on the roads through there. 
Q. Did Mr. Hardy have these ditches dug on the Russell 
J. Burford lands? 
A. Yes., sir. It was right in front of my house and I could 
see lVIr. Hardy go up there several times a day and in~truct-
ing the men just how. to. do it. 
. Q. Who made these ditches on the Burford land Y 
A .• Tack Rucker cut part of them and Mr. Harold Peters 
cut the others with their teams. 
Q . .Aud that was in the year 1'93RY 
.A. That was in 1933 when the road was built. 
Q. You say your land was not damaged until the year 1940 Y 
A. No, sir, not until after the old bed filled up. l 
Q. -Why was it not damaged until 1940? Just explain that J 
if you will~ Tell what was done to protect your laud and r 
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A. ·wen, the State Highway Department kept the ditch 
open in the old bed and carried the water on out down to the 
icreek. 
Q. Did they do that by agreement with you? 
A. No, only one time I stated to Mr. Bethel and Mr. Rich-· 
arcl.son-
page 8 } Q. (interposing) Who was Mr. Bethel and Mr. 
Richardson? 
A. They were working for tbe State. One was driving a 
tractor and the other working the scraper, and I ma.de this 
statement to them; "tbat tl1is diteh seemed to need cleaning 
out at places at the mouth of these pipes"" and they said they 
would take it up with Mr. Hill. 
Q. Who was Mr. Hill? 
A. He was their foreman on the road~ Knight Hill, and I 
was away from home the next day, but when I came in ln the 
evening they had been in and cleaned tbe ditch out, and the 
W. P. A. has cleaned it out with pick and shovel one time. 
About twentv-five of them worked in there and threw that 
ditch open with shovels. ; 
Q. The ditch was kept open until th~ bridge was built? 
.A. Yes! sir, and I never complained to any of the State 
Commissioners because I ]18d no right to under the circum-
stances because it was kept open at all times and I never 
made any complaint until I beg·an to be damaged. 
0. And that was in the vear 1940? 
A. 1940. . 
Q. This letter you received from Mr~ Selvage was dated 
October· 2nd, 1940. How long be:fore that had you made com-
plaint to Mr. 1Selvage? 
A. About five montl1s. I made complaint in the early 
spring and he told me he would be np in a week or ten days 
v.nd I waited five montbs and he didn·'t come, and then along 
about August, I reckon, I went back to see him and he did 
· come immediately, or in a few days. 
pae,-e 9} Q. Then you received this letter October '2nd 
· stating· tbat the Stat~ Highway Commission would 
do nothing about it? 
A. Nothing· they could do. . 
Q. A bout relieving- your land of th~ damage? 
A. Thev seemed fo have come to that conclusion riding· in 
an automobile. I think it is right hard to do that and give 
n man due consideration. 
Q. Has any representative of the State Highway Commis-
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sion been on your Janel and gone over those bottoms to see 
how they have been damaged? 
.A. Yes, sir, there have been some lately:s since this suit 
was entered. 
Q. How lately? 
A .. Well, Mr. Selvage and l\fr. Cunningham were up there 
last fall and I don't know just what time but sometime this 
vear. Thev came down and looked it over. 
• Q. Whof 
A. A body of people from Richmond but I don't know who 
they were. I did meet them. :M:r. Selvage made me acquainted 
with them. 
Q. Mr. Selvage was with them? 
A. Yes, sir, he was with them and Mr. Cunningham was 
with them on the last round. 
Q. How long has that been t 
A. Oh, not very lon·g ago. I ·don't imagine it has been over 
two 'weeks ago-hardly that--just recently. 
Q. State whether or not any surface waters, when the old 
road was in existence and before this bridge was 
page 10 ~ built, ever reacl1ed your bottom lands from the 
Burford land. 
A. Never did. It wa.s impossible. 
Q. Well, when the bridge was built was or was not State 
Hig-hway No._ 643 raised? 
A. At least four to six foot it was raised. 
Q. The highway 1 
A. Yes, sir, the 11ighway. 
Q. Why was the hig·hway raised when this bridge was· put 
. ' 1n. . 
A. Well. it was ra.ised to make it so that this Amherst 
road.·I call it-you have the number of it. 
Q. This is 643 tlmt goes by Kenmore. Is that what you 
are talking about? 
A. Yes, sir. That is 643. All right, where 643 g-oes into 
636 they rafaed both roads, hauled with trucks carloads of 
dirt and· put in there so that when a car when it crossed the 
brid~·e could make the turn. A car when it crossed the bridge 
on 636 could just make tbe turn. A truck could not make 
the turn to come back to .A.ml1eri::t without backing. A pas-
senger car could make the turn by being very careful. Then 
the hriclge was canied up the creek and this fill put in so 
that both roads could be accommod~ted and that is what dam-
aged my land, putting- that fill in there. In my opinion that 
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Q. Now, before this bridge was built this Harris Creek was 
crossed by a ford, wasn't it? 
A. Used to yea.rs gone by, yes, sir. No bridge was there at 
all, just a. ford there. · 
Q. And this ford was far below the level of the present 
road? 
pag:e 11 } A. Oh, yes, six foot. 
Q. And in order to have a bridge there with a 
level entry from the road they had to raise l)oth roads f 
By ::M:r. Rogers: I object to these leading questions. Let 
him state the facts. 
By Mr. Allerr: He had already stated that but I wanted to 
bring it out clea·rly, Mr. Rogers. 
Q. Explain how these roads crosi;:;ed before and what wae:; 
nee:essary in order to have a. bridg·e there. 
A., ·well, years ago it was a ford. They gTadually raised 
the 'bridge and before this new bridge was put in the old 
bridge onlv had a short fill that would take you up on the old 
bridge. Then when the new bridge was built they filled in the 
e~tire space there of, I would say, fifty feet square. 
Q. You Rtate that the State Higl1way Commissfon, throug·h 
Mr. ,Tack Hardy, constructed along your lands a ditch to 
catch the waters before thev reached vour land 7 
A. Yes, sir. ~ · 
Q. Was that ditch effective in keeping the waters from 
the Burford lands which waR brought to your lands in volume, 
-in keeping thoRe waters off of your land Y 
A. Well, at the mouth of these pipes from the Burford 
land the mud piled up. · 
Q. I am talking about before the bridge was put in, was 
the ditch effective Y 
A. No, the ditch wasn't effective to amount to 
page 12 ~ anything- at all. They kept the ditch ·clean until 
· the bridge was built. 
Q. They kept the ditch clean. Did that keep the waters 
off of vour land 1 
A. It did, yes, sir. 
Q. This ditch was kept open by whom? 
A. By the State Highway. . 
~ Q. Well, is that ditch now effecbYe to keep the waters of 
' the Burford lands off of your lands? ' 
A. It is filled entirelv. 
'Q. Does it keep the waters off of your lands Y 
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A. No., sir, all of the -\s;a ter is flowing· on my land now. 
Q. Did that ditch ever fail to keep, the waters off your 
land? Did it ever fail to keep the waters off of your land 
before the building of this bridge 1 
· A. It never failed. 
Q. v\That is the present condition of the old road along 
your lands, the part of the road that has been abandoned Y 
A. w· ell, at the mouth of these pipes there is a. full five or 
six feet depth of red dirt that has come from the Burford 
hillside, and all the water is overflowing on my land. 
Q. What kind of soil do those pipes bring to your lands? 
.A.. Well, it is a red soil-some sand in it-red mud washes 
out sometimes and leaves sand, very nice pure sand. It is 
bound to grow worse after each rain so long as time lasts. 
Tl1ere is no hopes of anytl1ing else. 
Q. ·wen, state whether or not your bottom lands are a com-
plete loss or a partial loss. 
A. Vl ell, I consider them a complete loss so far 
page 13 ~ as farming is concerned. They are being covered 
with red mud and ca.using it to be swampy where 
this water stands that flows in there from this hillside. 
Q. What made it impossible after the year 1938 for them 
to keep the ditch open and protect your lands from the· waters 
flowin~r from the Burford lands? 
A. Well, the fiH down where it flowed into Harris' Creek 
acted as a barrier or dam to keep it from flowing out and 
there was nothing to do but fill up. It can't do anything 
else. 
· Q. Were your bottom lands evGr injured or damaged in 
any wny prior to the year 1940 by the water flowing to them 
from the Burford lands? · 
A.. I was raised right there on it and I never have known 
i.t. I farmed it all my life and never knew it fo overflow from 
the road. 
Q. vVhat were those bottom lands worth when they were in 
good eondition, Mr. Hicks, prior to this damage? 
A. If it is my land, I don't think there could be any bet-
ter land in the State of Virginia than this bottom land, and 
it is in plain view of the front of my home, and I consider 
this land to be worth $500.00 an acre and I wouldn't have sold 
it off from the other for a thousand dollars an acre; and I do 
consider that tbe looks and the sale of my pl3:ce will be ruined 
by tbis. 
(J. How many acres are in these bottom lands that have 
beeu damaged f 
/ 
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A . .According to Ag-riculture measurements it is 
pag·e 14 } five acres and three-tenths. I always guessed it 
five aeres but according to agriculture measure-
ments it is five and three-tenths. 
Q. \fhat do you mean by agriculture measurements f 
A. Tha.t is this farm demonstration through our county 
:agent. They measure our lands. For instance, if you work it 
in tobacco they measure this land, or if it is in wheat or any 
ldnd of crop, and that is their measurement on it. 
Q. What are those bottom lands worth nowt 
A. Well, as far as farming lands are concerned no man can 
afford to take a risk of a. crop there the way it has washed. 
If it is a. wet year it is nothing-; and I also state further that 
my road leading into my home is so damaged after every hard 
rain that. it is impossible for a car to go through. The cars 
park at the road and people walk over to my house;, and I 
cannot get through it without chains .. 
Q·. What is that due tot 
A. It is due to this water going in there and filling it up 
~~m~ . 
Q. Was it that way before this bridge was builtt 
A. Never was.. It was a solid road always.. It never got 
nmddv even. 
l~. What are the condition of the crops, if any, on those 
bottom lands nowl 
A. Well, we have tobacco and water has run in and stood 
in there until lots of it drowned out and had to be cut out 
of the.way .. 
Q. Wnat had to be cut out of the way? 
A. The tobacco before it was ripe. You can 
page 15 } hardly walk up through it today. 
Q. Are there or not large deposits of sand a.nd 
reel soil all over those bottoms? 
A. The rain Sunday evening· put-
Q. (interposing) You mean Sunday, August 24th, 1942? 
A. Yef.;. ~ir. That rain put :from six to eight inches of sand 
and mud over this bottom~ ~rl1at was the only hard rain to 
amount to a. great deal that we have had for a year. 
, Q. Please explain the difference between the present crop 
pf tobacco and crops prior to the year 1940. 
A. ·well. I was never bothered with water. I always had 
good crops off of this land, and I haven't for two years got 
any hay off of this land that wasn't covered with mud~ 
dangerous to feed to stock .. 
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Q. Well, wbat would you say those bottom lands were worth 
today? 
' A. Oh, I consider them worthless as far as farming land 
is concerned. 
Q. Yon consider them absolutely worthless? 
A. I would, as far as the sale of my place. It would be 
better if they could be taken entirely away.. 1\fy farm would 
. bring more money than if it was covered with mud right in 
front of me. 
Q. What" is your farm worth: the wJ1ole farm, or what was 
it worth prior to the damage to these bottom lands f 
A .. A good.many years ago-it has been, I reckon, fi.fteen 
years ag;o-I was offered $10,000.00 for my farm. I never 
wanted to sell it and never had any notion of selling it. 
Q. Who o:ffe1·ed you .$10,000.00 for your farm? 
page 16 ~ A. It was offered by Dr. :Morrison, who is now 
dead, through Mr. Hugh C. Davis .. 
Q. Is !fr. Davis living? 
.A. Yes., sir. Mr. Davis is living. 
Q. Who is Mr. Hugh C. Davis¥ 
A. He is one of the foremen on High Peak Fruit Farm that 
Dr. Morrison owned a controlling interest in, and he has 
been there for 25 or 30 vears. 
Q. Now explain, if you will, how the construction of the• 
bridge across Harris' Creek interferes with the drainage of 
the surface waters from the Burford lands toward vour bot-
toms. Just explain tha.t, if you will, please, sir. · 
.A.. Well, just above the hridp;e the road crooks. The water 
came straight down the old bed and when they put the bridge 
Till th<' creek they elbowed this ditch and it sets up the creek 
and when the c.reek g·ets up it flows into this ditch and chokes 
all the wat.er and as· the creek falls the water for a short dis-
tance· that backs ·up in there sucks out into the creek as the 
creek falls. 
Q. Does that leave the ditch clog·ged up? 
A. For a short distance it is not-for, I would say, 25 
ya.rds-75 feet-it is not, ,vhere .the water from the creek . 
backs up in there. 
Q. The rest of the distance through your bottom lands, is 
it or not clogged up Y 
A. Clogg·ed entirely. T]rn ditch is entirely gone and these 
heavy fills are at the mouth of these pipes and 
page li } bring·s all the water along- with them. 
Q. How many pipes has the State Highway 
i 
\' 
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Commission put under Highway No. 643 leading to your 
lands? 
A.. There was nine of them. Two of them have buried 
themselves and there is now seven of them, two of them :fif-
teen inch pipes and five of them eig·hteen inch pipes. . 
· Q. Do or do not these pipes bring the water in volume upon 
your land? 
A. I have seen on several occasions that these eighteen inch 
pipes would flow with all the water they could bring out, a 
stream that would knock a horse or anything else down. It 
would jump middle way the road bed. 
Q. Would do what? 
A. Would jump to the middle of the road bed when it comes 
a hard rain and these pipes come out from there full of water. 
Q. ,;vba~ would you say the distance is ,that the water is 
thrown V You say it jumps. You mean the water is thrown. 
A. One place esp'ecially, one pipe, where when the water 
jumps out of there it goes twenty feet-let's say fifteen feet. 
It jumps at least fifteen feet aud hits a ,bank then. 
Q. Do I understand you to state that an eighteen inch pipe 
comes down to your land filled to the utmost capacity? 
A. Yes, sir., I mean to say that. 
Q. And that the water .from the Burford land is broug·ht 
down there in a volume eighteen inches in diameter and 
thrown on your lands f 
A. Yes, sir, from ditches cut and this water gathered on 
the Burford land. 
page 18 ~ Q. Diel anything such as that happen before 
19401 
A. No, it couldn't happen before, and before they put in 
the new road the water gTadually shedded .off all along·, and 
in one ditch, the upper end of the Burford farm, they cut and 
brought water on me that never flowed on me before. It 
flowed to the creek above me. 
Q. Explain please how they changed the flow of water. 
A. There is a little rise in the Burford field and the water 
over. on the Burford land flowed back and came down into 
the creek above me. It came through me· but into the creek 
above my bottom land, and now this ditch went up here and 
was cut in this direction and it brings all that water and 
brings it on down now and puts it.on the bottom. That water 
used to flow into Harris' Creek above me. Now, that is a 
distance, I would say, of 25 yards that that water was gath-
ered that never come on me before. 
38 Supreme Court of Appeals of Virginia 
Nelson Hicks. 
Q. vVell, is this damage from the condition at present ex .. 
isting permanent f 
A. Oh, it is bound to be. It is just getting worse after 
each rain. It is destroyed and is without remedy that I can 
see. 
Q. To what extent are your bottom land.s in cultivation 
this year, the bottom lands that are here affected Y 
A. About three acres of it is in hay-grass. 
Q. Just state what kind of hay it is. 
A. It is no good. I can't get in there to cut it. It isn't 
worth cutting but if it was wortb cutting I couldn't get in 
there with a team. 
pag·e 19 ~ Q. Why can't you get in there? 
A. It is miry and water all settled in and you 
can't walk through it. · 
Q. Would it be woi'th cutting if you could get in there Y 
A. No, it is drowned out and no good. About an acre and 
one-tenth is in tobacco. 
Q. How does that tobru~co compare with the tobacco crop 
that you had on there in prior years, say the years 1938 and 
1939? 
A. Well, I didn't have to contend with any water and we 
made extra good tobacco there. It was an extra good piece 
of tobacco land, and now it is just a chance business if you 
get anything at all. The rain Sunday evening just washed 
this tobacco down and covered it in mud. Lots of plants were 
just washed entirely down with this flow of water coming in 
there. 
Q. Have you been advised by your counsel that they re-
. quested the State Hig·hway Commissioner to institute con-
demnation proceedings to ascertain what compensation is due 
for the damage clone your lands? 
A. I have. 
Q. Is there any possible way that you can protect your 
lauds from the waters that have been brought to them in 
volume through these nine pipes that were put in there to 
gather the water from the Burford lands¥ 
A. I see no possible way. It won't reach the creek until 
it fills high enough back at the road so the water can find its 
way back to the creek. Then my lands will be buried from 
six foot to six inches deep all over before the water 
page 20 ~ can find its way to the creek. Yon are bound to 
raise the sides back at the road high enough so 
that the water can flow out to the creek. That is the only 
thing I can see to do. 
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Q. Do, you know how many ditches were constructed on the 
:Burford lands? 
A. Yes, sir, fourteen. 
Q. Do you happen to lmow how deep some of those ditches 
now are? 
A. Oh, they are from five to si:xi foot deep. It is impossible 
for stock to cross them. 
Q. How wide are thev? 
A. Oh, they are not washed out as wide as they are deep. 
I imagine they are about at the widest places possibly'three 
foot, or something like that, wide. 
Q. Now, when this road was constructed were any rocks 
thrown on your land from the blasting·Y 
A. Yes .• sir. They struck a rock cliff in the Burford land 
that they had to blast out, and in blasting this cliff they 
threw rock over my bottom land, and as they were about 
rfinishing up the job to leave there I asked Mr. Hardy if he 
·was going to get those rock off of my bottom land and he said, 
"'l know they are over there because I saw them when they 
went in but the grass is so high and it is hard to get them all, 
what will you charge to get them off," I told him, "I have 
aheady traded you rock, face rock to put in your rock wall 
up here for half timber enough out of the bridge above me 
to tloor my briclg·e; If you will give me timber enough to 
complete the flooring of this bridge I will get the rock off.'' 
He said, "I will do it. If I can't find good second 
page 21 ~ hand lumber I will send you new." And I have 
not heard from him from then until this day. I 
did get tlie rock off, which took me about three days with a 
-team. 
Q. Did you have any help? 
A. Yes., sir, I had~a man helping me-a .boy. I had my own 
boy helping me g·ct the rock off. He was then about eighteen 
or nineteen years old and he has died since. 
CROSS EXAMINATION. 
:By Mr. Hoge rs : 
ci. Mr. Hicks, back in 1933 this road that passed your land 
1·an down~ the boundary line between your lands and Mr. Bur-
ford's lands, did it not? 
A. Yes, sir. 
Q. It was an old dirt country road, was it not Y 
l\. Yes~ sir~ 
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/ Q. Between the road and · your home a creek ran parallel 
to the road, did it not? 
A. The creek ran down through the middle of my bottom,.. 
about half-way between the road and my home .. 
Q. About what is _the distance between the bridge across. 
Harris' Creek and the road as it leaves your property in, I 
believe, the northwest? 
A. ¥ ou mean the ~oad that leads into my house f 
Q. No. From the ·bridge that crosses Harris Creek this. 
road ran along your boundary line until it left your property~ 
What was that distance between the bridge and where it left 
your property 1 · 
page 22 ~ A. Well, rwould guess it was between five and 
six hundred yards. My line fence from the bridge, 
or pretty close· to the bridge, is seven hundred yards, but that 
is a little. farther than the . straig·ht line up there. I would 
figure between fiv-e and six hundred yards. 
Q. Your home is about half-way? 
A. Yes, sir. 
Q. And your entrance 'to the road is about half-wayf 
A. That is right. 
Q. "\¥hy was that road changed in 1933? 
A. Well, they needed a road there badly, or they needed 
some change on that old road. It was a bad road. , 
· Q. It was a bad road. What was bad about it! 
A. Well, it was a muddy road. It was deep down in there 
and water would run over it. While the water would sweep 
out and leave it level yet it was a bad road. That road could 
have been rocked and raised a little by rocking it arid made 
it solid'but it was a rather soft road. 
Q. It was quite muddy? 
A. A good horse and bug-gy road but it was not a good au-
tomobile road. The automobiles would cut in and get so they 
couldn't pass, couldn't get along·. 
Q. You have stated that there was a bank on your side of 
the road several feet high and that the road was sort of down 
in a gulley. 
A. Yes, sir. 
Q. What mad0 tbat road in the gulley,, did the constant 
· use wear it clown f · 
page 23 ~ A. Constant use and water tha.t would flow in 
and sweep it on through. Tlhat road was about 
eighteen or twenty feet wide and J.t was level and the water 
would just flow over the entire road, and when the rain was 
J 
Nelson Hicks v. Jas. A. Anderson, State Hwy. Com. 41 
Nelson Hicks. ' 
over it was in about as g·ood condition as it ever stayed in. 
Q. In other words, before it was changed in 1933 there 
would be times when . water was standing· in the road, just 
muddy water. · 
A. Where automobiles would cut it, yes, sir. They would 
cut ruts in there and it would be bad places that automobiles· 
couldn't" get through. I have lmown it when automobiles 
couldn't get through, not even with chains they couldn't get 
through. 
Q. The water that was in the road was water that flowed 
down from the highlands of the Burford lands down into the 
road! ,. 
A. Yes, sir. No other water could g·et into it except water 
from that hill. 
Q. On the other side of the road the Burford lands are 
quite steep, are they ·not? 
A. Yes, sir., pretty good hill there. 
Q. And along the Burford lands there are numerous nat-
ural ~·nlleys, are there not? 
A. Two gulleys that always have been there since I can 
remember. 
Q. But it is a sort of rolling hillside with natural ravines 
and some deep p:ulleyR, some not as deep as others. 
A. That is right. They never brought out a great deal of 
water. W:bile they ,vould hring out rig·ht much water but not 
one-tenth of what they are bringing- now since this 
page 24 ~ other water has been ditched into them. 
Q. All of the water that was on the Burford 
lands g·ot clown into this old road by just the natural flow of 
the water right on down into the road. 
A. That is right. 
Q. And it kept it in such a muddy condition that it neces-
sitated doing something about the road, isn't that truef 
A. 'rhat is true. 
Q. Was the constant use of that road and the work ,by the 
Highway Department in keeping it open for traffic, and what 
work they could do on it, that kept that road acting· as a ditch 
which protected your land? 
A. w·en, it wasn't ns a ditch to protect my land. It was 
as a road for the use of the people and it did take care of the 
water. 
Q. I understand it Bid take care of it and it was the use 
of the road that kept the road from filling- up back there be-
fore 1933. 
A. I don't think it was the use of the road whatever. If 
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they hadn't used the road at all the water would have con-
thrued to flow down it as long· as it was coming~ over the bank 
from the Burford lands. 
Q. But .water was constantly draining from the Burford 
lands. and draining the top soil down into that gulley; which 
·was the road. That is true, isn't iU 
A. That is true, and then when we had a. hard rain it would 
sweep the whole thing out clean, clean it out solid. When 
water enoug·h would gather and shed from this 
page 25 ~ hillside into the road there was force enough from 
this water to sweep the old road entirely clean and 
traffic could go right along·. . 
Q. ·when the road was shifted and placed upon the Bur£ ord 
land what distance back on Burford 's land was the road built 
up on his highland t 
.A. Well, after they left the bed of the old road a bout 100 
yards from the bridge they went up on the, Burford land from 
50 to 75 feet, up on top of the bank, leaving the old road en-
tirely. Q: At that time the fence which was along the old road 
along the Burford land became the fence to your property, 
did it not 1 You took your fence down, your old fence Y 
A. Mr. Burford told me that he wouldn't tear his fence 
out and I said, '''\Tell, I will-give you the wire off of my 
fence'', and there is only one or two strands of the Bur£ ord 
fence there., of the Burford wire, and Mr. Burford got the 
wire tha.t I had for mv fence in the road and left his fence. 
Q. But you use the fence on the far side of the old road 
as the boundary to your property, do you not? · 
A. No. Down at the lower encl there I put in a wire, a 
couple of wires, and connected it up here to Mr. Burford's 
fence, which was on the opposite side of the road from me, 
and I don't claim the old bed or anything else. It is no good 
to me. I did that to save work. 
Q. I understand you are not trying to say you claim that 
land or anything of the sort but a person driving along that 
road now sees a. fence on your side of the road which is right 
at the new road side. 
page 26 ~ A. Yes, sir. 
Q. And from appearances a.11 of that land in-
side of that fence is connected with your property where the· 
old road used to be. • 
A. ,v ell, I don't know. The old road was the line between 
Mr. Burford 's place and mine, and there is right much land 
of Mr. Burford's that lays between the old road and the new 
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1.·oad that I don't claim whatever. It is not mine. 
Q. There is a fence· along there t 
A. The onlv fence there is Mr. Burford's fence and that 
was t4ere before the road was put up there. I have never 
moved it, never fixed it up and never touched it in any way, 
shape or form. The wire is down there and down on the 
ground in most of the places because I farm that land. I 
,don't graze that land and I have no use for a fence. 
Q. But your old fence is no longer there. 
A. My old fence is no longer there. 
Q. These pipes that were placed under the new road when 
it was thrown up on Burford 's land were placed, were they 
not, at the natural drainage points along the road7 
A. They went on the hill and ditched it first and brought 
it into these piaces and then they placed pipes there to fit 
th~se ditches that they had cut in this ''Y'' shape, or what-
.ever you might call it, and then they put their pipes in the 
road after the road had been built and ditches cut and then 
they put in the drainage pipes. 
Q. Isn't it. true that the ditches were d-ug more or less 
parallel to the road and brought the water to the . 
page 27 ~ natural drainage points on the Burford landt 
A. Well, I just couldn't imagine any water that 
would drain from tllat hillside in these ditches could.possibly 
,get into these places where these pipes are unless it had .been 
ditched on the upper side of the new road and brought in 
there. It would overflow the new road and come on and 
·spread over the new road unless there was a ditch on the 
upper side to carry it into these places. 
Q. But as the road goes along· the Burford lands it is more 
or less cut down. Cuts had to be made in Burford's land 
in order that the road could be level, isn't that true 7 
.A.. They ditched this water and brought it into these low 
places and put th() culverts in, in several places. 
Q. You say they ditched it and broug'11t it into the low 
JJlaces on the road? 
A. Yes, sir. 
Q. In other words., Burford 's land on the far side of the 
1·oad from your place is a rolling land with natural drainage 
places ever so often along his land that water would come 
to go in the gulleys and drain on down. If these ditches had 
not been cut on Burford's land some of the water would come 
into these natural drainage places and some would come over 
the cut along the road as the road was cut along Burford's 
land? · 
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A. My opinion tI1ere is if thes·e ditc-hes ford not been cut. 
on the Burford land that gll of the dirt gnd nrud that is now 
flowing on me would have lodged on the upper side of the 
:new· road and would have ha:d to have been hauled out bi 
truck to keep that road a solid surfac-e road, be-
page 28 ~ cause if this mud had washed over and on to the-
road there in a few years we wonld have had just 
a mud road like the old road. That is my opinion of it. 
Q. But the water had to wash clown these raw banks tliat 
were cut on Burfo'rd 's land unless these ditches had been cut 
as they were, would it notf 
A. I beg your pardon, I dicln 't understand that question. 
Q. The water coming. down Burford's lauds during a ha.rd 
tain would take the natural course, as near as possible, down 
into the bottom, would it notf 
A. No. The water coming off of the Burford land shed 
off exactly like the water off of a roof of a house, all along·,. 
about equal, and the wa.y it is now it is like flowing into a 
gutter~ off of the roof of a house into a g1.1tter and carried to 
one place and dumped. 
Q. Isn't it true that the roof of the house,, as you described 
the Burford land, was a rolling roon In other words it had 
na tura.l gulleys all along that roof. 
A. Only two gulleys in that. 500 and some yards. 
Q. But it is a natural rolling hillside, is it not Y 
A. Yes, sir. 
Q. There are places lower than other places., are there 
not, all along there? . 
A. To some extent, but it doesl} 't vary enough to bring 
any great body of water into these places. There arc some 
gulleys there newly washed out since these ditches were cut. 
On the Russell Bur£ord lancl the ditcheR were cut in such a way 
that it has a suction and it sucks Mr. Burford 's 
page 29 ~ land off in straight gulleys up and down the hill, 
I don't know what you call it, a slide-off. 
Q. Mr. Burford 's land is washed in these natural gulleys 
above these ditches that were cut? 
A. Yes, sir.; washed above there since these ditches were 
cut. The worst place there has washed out since these ditches 
were cut in Mr. Burford's land. 
Q. That is from the flow of the water down the hill since? 
A. From the suction of the ditches down at the bottom. 
That sucks it. 
Q. Mr. Hicks, on these fourteen ditches that you have de-
·scribecl, they branch into the natural gulleys that are along 
:Mr. Burford 's land, do they not? . 
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· A. No, not all fourteen of them don't. They go · on the 
hillside where there is a rise and the water that would shed 
off here for a hundred yards is gathered and carried in here 
to the culvert in the road. . . 
Q. They are gathered in rig-ht at the road, are they not! 
A. Yes, sir, they come in right at the road. ·That is cor-
rect. . 
Q. And there are natural ditches and washes above the 
place where they are brought into the roadside, isn't that 
true? 
A. Only one place there is any natural ditches., and that 
since these ditches were put there-I have known it all my 
life-I see it every hour of my life-and I know it to be a 
fact that these ditches lmve washed since these furrows were 
cut there because it has such a suction when it comes out.· 
Q. But they are washed above the, ditches that were cut. . 
A. Yes, sir. 
page 30 ~ Q. Now, Mr. Hicks, among these· fourteen ditches 
that have been cut if you went on the land today 
don't you find that the bottoms of a good number of those 
ditches are g-rassed over ancl you cannot see open dirt¥ · 
A. Ye~, sir, that is true of some of them. Some of them 
are that way, yet thev bring out the water. If you go in there 
this morning· you will see about some of them, whether they 
are clean or not. Some of those ditches bring out much more 
water than others. 
Q. But a number of them are grassed over. You don't see 
any open dirt in the ditches that have been cut on the land. 
A. That is true. 
Q. Yet above those ditches, as they g-o back up the hillside, 
higher up on the hillside, there will be open dirt that you 
can see cominQ; right straight down the hillside to the p9int 
where these ditches are cut . 
.A. Yes, sir, from a suction of these ditches and water flow-
ing down int.o tl1ese ditches continually sucking it off. ' : 
Q. But the open places, the places where the raw dirt which 
has been deposited on your land comes from, is above the 
ditches which have these grassy bottoms in them, isn't that 
true? 
A. No, there is a continual wash all over that hill. There 
is lots of sand in that hill that washes down, as well as red 
dirt, and the water l1as never come off of that hill in_ any 
body that, would do damage at all until_ it was pip~d off of 
there or ditched off of there or gatherec} together 
page 31 ~ and put together and force~-o~t there.. It. is tre-
. mendous. · · · · ·. · · 1 
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Q. Mr. Hicks, where these ditches bring this water together 
they bring the water together right a.t the pipes which are 
under the road. 
A. Some of them do but some do not. Some are cut above 
that would throw it into a low place and bring it out but most 
of them run·in just above the pipes. 
Q. Of eourse throug·h the metal pipes under the road no 
dirt is washed through there·. That is j,ust water and the dirt 
that has been washed out above that is carried throug·h the 
pipe., is that not true 1 You could not wash any dirt through 
the metal pipe. 
A. You mean wash dirt through-I don't understand your 
question. 
Q. In other words, the water in these ditches is brought 
together right at the mouth of these pipes that were put un-
der the road. 
A. That is right. 
Q. At the time they enter the pipe they have all the dirt 
they are going to pick up. They don't pick up any dirt in 
the pipe. 
A. That is rig·ht, no show for that. 
Q. But the dirt comes from higher- on the Burford lands . 
as it washes down the natural gulleys and the hillside. 
A. Not the natural gulleys. It comes down from these 
ditches that were cut there. They are red. As you say, you 
might find one or two of them in a rocky place that hasn't 
washed much and has grass in them but most of 
page 32 ~ these ditches are red, washed out from three to 
five feet, or deeper, around in there in that red 
mud. Tirnt is where your dirt comes from and damages me. 
It does not come off the grass, a.nd in the summer time when 
Mr. Burford's field is gTeen, as it is today, it is not near 
so bad as it is in the winter time. In the winter time when 
that g-rass dies why all of that., every hard rain, it just slides 
it in. ' 
Q. As you walk along that roadside along Burford's hill-
side you will see a number of wide open bear spots even now 
in the summer time. That is raw dirt, is it not, in these 
ditches and spots? 
A. In between these ditches? 
Q. I mean on the hillside itself. 
A. I know as far 11,p on the hillside as from here over on 
the other side of the street there are gulleys sucked there 
that has sucke<l there since this new road was put in there and 
since these ditches were put there. 
Q. But the raw places which I speak of which you can see 
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.as you walk down the road are on the hillside and not in the 
ditches. You can sec them as you walk by. You can see 
:numerous wide open bear spots on Mr. Burford 's l1illside. 
A. That is true, and if you take notice at the foot of every 
,one of them is a ditch cut that brings it right on down in ~ 
volume on me. 
Q. In all these fourteen ditches that were dug there there 
:are a number of ditches, at least half of them, or more, that 
· have a grassy bottom and above that is the ra,v dirt; is that 
not true! 
page 33 } .A.. No, not correct, as I see it-beg your pardon 
-most of these ditches-you didn't go far up on 
the hill. You didn't see the worst of these ditches when. vou 
were there. " 
Q. I walked all over the place. 
A. You dicln 't walk high enough to see all of them.. The 
Stn te went way up on l\Ir. Burford 's hill below his. peach 
orchard and cut ditches ·a hundred or more yards long and 
,came below these weak places and cut these weak places and 
it is sucking Mr. Burford's land away from there and bring-
ing it down on me. 
Q. Now, :Mr. Hicks., if you look over Mr. ·Burford's land 
below the ditches, which you say were cmt there by the High-
way forces, you don't find it ·washed like it is above the 
<litc]ws, do you t 
A. No, it has JJ1·otected that land and kept it from wash-
ing. 
Q. The ditches have g·a.thered the water and the wash over 
there has been above the ditcl1es. 
A. I think that is correct. 
Q. Mr. Hicks, before the bridge was built across Harris"' 
Creek in 1938 tl;te water had been washing from Mr. Bur-
ford's lands for eight years, bad it not? . 
A. No, not for eight years before that because that was 
pnt there in '33 and the bridge was put in in '38. It would 
make it a bout five vcars. 
Q. Of cour~e the.water had been washing down his hillside, 
Jmtl been flowing down the hillsides into the old road ever 
since the old road had been there. 
A. For hundreds of years., I reckon, yes, sir. 
page 34 } Q. And then between 1933 and 19'38, a period of 
five years, after the road had been put up. on his 
land and. pipes were placed under the road, and the ditches 
that you speak of had been cut, it was during that period of 
time., as well as since, that the dirt that you complain about 
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had been flowing down, coming through these pipes, and into• 
the old roadbed, had it not? 
A. No,, we had several dry years there that didn't fill up 
so bad. The olcl road took ca!e of this washed dirt from up· 
on the- Burford l1ill up until 1940. After tba t bridge was· 
put in and the ditch on the upper side of the old road stopped 
up then my damage started. I notified Mr. Selvage as soon 
RS I noticed considerable damage there. I come to him and. 
com.plained-while I did complain when they we.re putting·· 
them in. When the State Highway force was putting them 
in I ,~·ent over on several oc.rasions and I said to them '' This 
is g·oing· to ruin me and don't you think I should be consid-
ered?,, They would say, "Yes", but they said, ''They tell us 
to put them in." I ·said, "I object to it but I can't stop you",. 
and I would go back. I could see what was going to happen 
and it didn't take a. Solomon to see it, most anybody could 
see it. · 
Q. Mr. Hicks, between 1933 a~d 1938, at the tjme the bddge 
was built, this water had been coming through pipes and the 
dirt had been carried from Mr. Burford 's land and dumncd 
at the end of those pipes into the old roadbed, had it notf 
A. Now you are right. 
Q .. And during that period of time, of course, as yon pointed 
.out in your direct testimony, the old road was 
page 35 } lower than your lands. 
A. Yes, sir. 
Q. Ancl during that period that old road was fining up with 
the dirt that was coming in through the pipes? 
A. That is correct. · 
Q. The old road was gradually disappearing, was it not, 
by the dirt that was being carried throug·h these pipes Y 
A. The old road was being· filled there but they would come 
in there and clean it out on different occasions and that helped 
keep it off of me.· Tlwre was no reason for me to complain 
when there ·was no damage done. 
Q. Certainly not. 
A. And I didn't. 
Q. During that period between l~l33 and 1938 you state 
that several times the Highway men would come in there and 
dig out that old ditch that was filling up in order to let that 
water flow down what used to be the old road. 
A. That is it. 
Q. Instead of g·oing over on your lands. . 
A. That w~s-between 1933 and 1.938, that is correct. 
Q. If they had not done that the road would have filled 
up, of course, would it not f 
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A. Yes., sir, filled up faster and the damage would have 
started ea.rlier on me, of course. . 
Q. In other words, it would have started .between 1933 
and 1938, would it not 1 · 
. A. No, it wouldn't have started until the fill was 
page 36 ~ put in. The fill in the bottom in '38 was what done 
all of it. It stopped all of the suction there and it 
couldn't go off. It was ~mcking off before and would just 
choke up occasionally and they would clean it out and it would 
sweep on out again. 
Q. But the old road was filling up during· that period of 
time and thev came in and cleaned it out. 
A. The olcl road has clone its filling sin~e the bridge was 
put in that amounted to anything· at all because they kept the 
furrow open on .tl1e upper side of the old roadbed and it did 
go out at the lower end into the creek until the bridge was 
put in. Does that answer the question? 
Q. That is it exactly. It was during that period that they 
kept the old road open. If they had not done it it would have 
filled up, would it not? 
A. Oh, yes. 
Q. Now, how far is it from the new road to the creek down 
there where the bridge crosses Harris' Creek? What is the 
distance¥ 
A. You mean through me 1 
Q. Across your lands¥ 
A. It is a little neck of land in there that I don't own right 
at the bridge. That is owhed by Mr. Rucker. My line is, I 
would say, maybe thirty. feet from the end of the bridge up 
to my line. It is very narrow in there., a narrow strip of 
land that runs there. This bottom widens as it g;oes up the 
creek, it widens out. 
Q. R.ig~ht there it is a distance of how far right at your 
boundarv line? 
page 37 ~ · A. Oh; it is very little. I wouldn't say not much 
wider than across the room, because they brought 
it up and have got my bottom cut entirely off now. 
Q. How far is that, about ten yards t 
By Mr. Allen: (interposing) Tn1is room is 22 feet wide. 
A. I would say 20 feet or 22 feet. 
By Mr. Rogers: 
Q. From the new road to the creek? 
A. Yes, sir. 
Q. And when the bridge was built in '38 no fill or anything 
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was put on your land. It was all done on other person's 
land that you speak of. 
A. ·when the bridge w·as put in 1 
Q. Yes. 
A. Well, they filled in above me a little bit. This fill w~s 
put in mostly below my place but it did extend up to a rise 
that was in the road and thev filled in there and levelled it 
off, levelled the whole thing back to the bridge. 
Q. That point is the lowest point along your land, is it not f 
The creek runs down to the bridge. It runs from, say above 
your house., past your front door, on down. toward the bridge, 
does it not? 
A. Yes, sir. 
Q. In other words, the bottom land down there at the· bridge 
is the· lowest land of your bottom lands. 
A. ·wen, possibly a little, but that is practically level land 
there. It is just so level the water won't go off. 
pag·e 38 ~ It spreads all over. It has no particular way of 
running· because it shows it is very near on a level 
and water just spreads. I wish there wa.s a little gTade that 
it could go one way or the other but it spreads over it. 
Q. In 1938 when this bridge was put in, and the fill that 
you complain of blocked off the old ditch or road, water would 
normally flow from there clown to the creek, would it not, at 
that poinU 
A. Before that, before that bridge was in there the wa.ter 
just flowed in and into the creek but as it is now the bridge 
is setting in here and it has got to flow here. (indicating) 
Here is the fill put in there and I am right in there, and there 
is no show for this water to get out because it has got to 
fill up and come around the end of the wing on that bridge. 
The end of the wing on that bridge is at lea.st ten feet., a 
cement wing· that sets out from the bridge in this direction, 
and that ditch has got to go around above; that. · 
Q. Vi,.,T ater fl.owing in that direction-water draining off of 
these lands and down the old roadbed would hit that and g·o 
on into the creek, would it not t . 
A. Down the old roadbed, yes, sir, before the fill. It fol-
lowed the old roadbed, not on my land but down the old road-
bed. 
Q. Your land right at the creek at that boundary line near 
the bridge has been low, marshy land-that narrow neck-
f or sometime, has it not Y · , . 
A. No, never was and ain't now. That little lower end is 
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not ma1·shy now and never was marshy. The wate1 
page 39 }- is all above that. The water doing my damage is 
way up above that., above my entrance on down 
below through the widest part of the bottom. The little strip 
down at the bridge is noi damaged now because no water 
,ever goes oYer that. 
Q. That hasn't been built up 1 
A. No, that hasn't been built up. 
Q. In other words, that is as low as it was before the road 
was chang·ed ancl before the bridge was built Y 
A. That little neck of land in there is standing until the 
balance fills up and then the water from the hill is going 
to cover it all. It is bound to do it, but this down here at 
this little neck that you are speaking of, when the water came 
down the old roadbed, which was down here I will say six or 
more feet below the bed of tl1e new road, the water was run-
ning here. Now this is dammed and stopped here and this 
furrow lms been stopped up and here you are up here flow-
in:2; on me and when that fills up it is going to flow down this 
way, down tl1is way and fill as it comes, until it can go into 
the creek. . 
Q. 1J~he damage which you claim that has been done, the 
depoi;;its of dirt and so forth on your land., is up say about 
opposite your l10use, half-way up your_ bottom lands. They 
are not down in the· narrow neck. 
A. Tbe · damage that I claim t 
Q. The damage your complain of, the dirt that has been 
deposited on your lands, is about opposite your l1ouse .. 
A. I will say it is from where this fill that was put in the 
old bed to make the new road, from where they left the fill in 
the old road and went up on the bank on Bur-
page .40 }- ford's side with the new road, my damage starts 
there w11ere that -fill starts and from there back 
up my bottom is my damage at the present time. 
Q. I11 other words, tl1at would be to the northwest of the 
~ntrance to vonr l1ouse . 
.L~. It wouid be due west, wouldn't it? 
Q. The road runs approximatelv to the west and possibly 
sfod1tly to t11e north from the bridge on past your property. 
A. If I haveii"'t got the thing wr~mg I think that' road runs 
almost due north and south, I think so and I l1ave always been 
taug·ht that from a child. 
Q. I am not fully familiar with the direction. 
A. I think tliat water is· running due west where it used 
to run due south, that is the change. 
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Q. M v question is this, Mr. Riclrs : Your home is north 
of the bridge across Harris Creek. 
A. My home, as you cross Harris' Creekr I would say fa 
northwest. 
Q. T.he entrance to your home is approximately north 7 
A. No, the entrance from the road to my home would be 
almost direct west, because north is above and back yonder. 
Y 01.1 keep on up the road on up to the store and that is north 
up tbere. 
· Q~ In other words, the road runs due west from the bridgE:-
011 past your house and on up the gulley, does it not! 
A. The main road? 
Q. From the bridge over Harris' Creek, as the road leaves 
there and goes up past your house and right on 
· page 41 r straight on up this g'Ulley between your lands and 
Burford's lands in which direction is it g·oing! 
A. North and soutl1. 
Q. All right, the damage which you speak of-before I ask 
that-The entrance to your house is about l1alf-way up that 
road? . 
A. That is correct. 
Q. And your damage that you speak of wpere the sand ,has 
been deposited on your land is north of that entrance to your 
house? 
A. No, it is both. It is north and it is south. It bas dam-
aged me above my entrance and also damaged me below my 
entrance. 
Q. But it has not been built up in the corner neck. 
A. No., sir, that is impossible. 
Q. Is that the same level 1 
A. Practically the same. There is a little fill put in there 
but that is not right at the bottom. Of cour~e it is natural 
and bound to fill up above before it can damage that there. 
because if it would g·et down there to damage that it would 
go in the creek and wouldn't clo me anv harm hardly. 
· Q. ,v ater at that end flows into tl1e ·creek right at the end 
of your property line? · 
A. Yes, sir, and if it would do that it wouldn't hurt me 
much and I would be willing to borrow a thousand dollars 
and g-et it out of my pocket and work and pay it back if that 
was the case, if it would just go over the low end and into 
the creek and wouldn't damage the balance. That wouldn't 
be so had. 
pasre 42 ~ Q. Now, !fr. Hicks, you l1ave spoken of somP. 
rocks which were thrown on your land in the blast-
Nelson Hicks v. Jas. A. Anderson, State Hwy. Com. 53 
Nelson Hicks. 
ing of the new road in constructing· the new road. Those 
rocks are now removed. You removed them in about three 
d~ys work. · 
A. Yes, sir, something around three days moving them. 
Q. In other words, you pointed them out to Mr. Hardy,, 
the foreman, and told him about the rocks which had been 
thrown on your lands and asked him to remove them. 
A. I asked him what he was going to do about it and he 
said, "I know they are over there because I saw them when 
they were going over there, but the grass is so hig·h it is hard 
for me to find them and get them out now and what will you 
charge to get them off after the. grass dies down f'' 
Q .. And you have g·otten them off? 
A. Ob, yes, I have gotten them off. 
Q .. And you say he promised you some timber in exchange 
for your getting them off T · 
A. That is rig·ht. He had already traded me for some face 
rock he wanted to put a fill in with and l1e traded me I about 
half of a little bridge up near the store. He wanted to buy 
the rock and I said ''there is no objection to you using the 
rock"-they were in a. rock fence-"ht;it what are you going 
to do with the little bridge up there?" He said, "I will give 
you the bridge timber to floor your bridge, and it was about 
half enoug·h, and he said if I would get these rock off he would 
pay me. I told him I would do it if he would furnish me tim-
ber enough to complete my bridge. 
page 43 ~ Q. Mr. Hicks, the natural slope of the land from 
the top of Burford's hillside is down the hillside 
to where. the new road is now and to where the old road used 
to be and 011 to' your bottom lands, is that not true 7 
A. Yes, sir, that hillside-I imagine the nearest point there 
that water would run would be about 250 yards, and the 
farthest point would be close to 500 yards that this water 
gathers from up next to Mr. Burford 's home and flows down. 
Q. Flows directly to the creek 7 
A. Ye8, sir. The far point of it is back yonder at his far 
line. 
Q. In other words, if there was no road there-:--if there 
never had been a4hy old road-the water would have flowed 
right off of his hillside right into that bottom, would it not? 
That is the natural drainag·e of that land, is, off of his hillside 
down toward the road and the old road and your bottom 
lands, isn't iU The creek is down at the bottom of the hill 1 
A. Yes, sir. 
Q. In other words., if there never had been any road there 
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the wa.ter :flowing off of Burford 's land would come right 
down on to your bottom lands and go on into the creek, would 
it noU 
A. Well, it couldn't do it until it raised my land high enough 
for it to reach the creek. The water can't reach the creek 
until my land is filled. "'\Vater won't run up hill, you know. 
Q. The reason it clidn 't get over to your land in the past 
was because of the old road that was there? 
page 44 ~ A. Yes, sir. 
Q. If that guHey which was the old road wasn't 
there the water would come right on down into your land and 
then into the creek? 
A. It would have shcdded off so that it would have done 
no gr~at damage. It would have flowed naturally over it a.nd 
would not have come down in bodies unless it had been ditched 
and g·athered together. 
Q. But it would flow in the natural drainage way toward 
the creek and aeross your bottom lands which are between 
the creek and where the road ran. The natural flow of the 
water is from the top of his hill across your bottom lands and 
into the creek, isn't iU That is the way the land slopes. 
A. No, the natural flow of that water has always been,ever 
since I could remember aud the oldest people for hundreds 
of years can remember, has been flowing directly ·west off of 
Mr. Burford 's field and then the road taking· it direct south. 
That is the natural flow. Now there could possibly be made 
another flow, which has been. Now there lias been another 
fiow of it made by gathering .and throwing it in bodies and 
:filling the road up and throwing it over on my land. I just 
don't understand the question. I don't understand what you 
are aiming to . get at. 
Q. I am not trying to get you to say anything wrong. 
A. You wouldn't. I wouldn't say anything wrong for noth-
mg. 
Q. The bridge is to the south of this gully which is the 
natural vallev between 1\fr. Burford 's hillside and vour hill-
side to the west of the road., isn't it? .. 
page 45 ~ A. Yes, sir. 
Q. Well, the creek is crossed by the bridge at 
the south end of that valley, is it not 1 
A. Yes, sir, that is right. 
Q. The e.reek flows from the north end of the valley to the 
south end of the valley! 
A. Tha.t is right. 
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'Q. In ot11er words, the creek, up a.t the north end of it is at 
:a higher level than it is at the south end? 
A. Yes, sir. 
Q. Now, clown the v·alley on eacb side there are hills slop-
ing right down into that valley. 
A. Yes, sir. · 
Q. On the east side are the hills of Burford running parallel 
with the road-in other words, the ridge at the top of the 
l1ill is parallel with the road, is it not! · 
A. Yes, sir. 
Q. Any rain falling on that hillside is going to come right 
down that hill. It is not going to run up there to the north. 
· It is going to run right down across the road and into the 
icreek, isn't it Y • 
A.. That is rig·llt. 
Q. In other words, with the water running that way., if 
there wa.sn't any ditch down at the bottom, the only ditch 
there would be the creek. The water would come off of his 
hillside, across your bottom ]ands, and into the creek 
A. Exactly what I have been trying to tell you 
page 46} all the morning. There is nothing to happen there 
but for this bottom to fill up and cover it up until 
the water can find the c1·eek. It is going to do that. It may 
take a good many years to do tlmt. It depends on l10w much 
rnin we have, but that is g;oing to happen. It is bound to 
find its way to the creek and then my land is going ito be 
buried to five or six feet. 
RE-DIRECT EXAMINATION .. 
Bv ].\fr. AllC?n : 
·Q. J.\fr. Hicks, you used a very l1appy illustration there 
when you said before these ditches were ·put upon the Bur-
ford land that the water flowed from the Burford land just 
like water would flow from a roof that had no guttering or 
spouting-just spread all over the whole roof and spread 
over tl1e whole Burford land and came on your lands in that 
wav. 
A. That is rig·ht. 
Q. Then you further said that now they l1ave put in spout-
ing-which is represented by these pipes-and it brings this 
water in volume on vou. 
A. That is correct. 
Q. Tliat was your own illustration 7 
A. Yes, sir, and that is exactly how I see it. 
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Q. And the Bnrf ord lands. before was like a roof above-
you without any guttering or spouting on it¥ 
A. That is right. 
Q. Now they have put. on the guttering., represented by the 
ditches, and spouting, represented by the pipes, and gathered 
this water together and brought it on you T 
A. Yes, sir, that is the way I see it. 
page 47 ~ Q. Do you give the Notary permission to sign 
your name to your deposition when it has been 
written out? 
A. Yes, sir. 
And furthe.r this deponent saith not. 
NELSON HICI{S, . 
Deponent 
By: C. R. :McCARTHY, 
Notary Public .. 
i 
RUSSELL J. BURFORD, 
a witness of lawful age, being· first duly sworn, deposes and 
says as follows : 
DIRECT EXAMIN ... i\.TION. 
Bv Mr. Allen: . 
.. Q. Please state your age, residence and occupation. 
A. I am 56, a farmer and fruit grower, and my address is 
Monroe, Virginia, R. F. D. No. 1. 
Q. How far is your lands from Monroe, Virginia? 
A. I tllink it is called about, seven miles. 
Q. I believe you own a farm which is across Secondary 
Highway No. 643 from the lands of Mr. Nelson Hicks. 
A. Yes, sir.· 
Q. Your farm as it g·oes down toward the Nelson Hfoks 
land is a rolling hillside, is it not f 
A. Yes, sir. 
Q. For what distance does that hillside extend alon2· this 
Highway No. 643 7 = 
A. I . reckon it is about seven or eight hundred yards., or 
more. 
page 48 ~ Q. And it fronts the Hicks land. for a distance 
then of about seven or eight hundred yards 1 
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A. Yes, sir. 
Q. Diel ·you give the State Highway Commission a. right 
of way throug·h your lands to construct this road Y 
A. Yes, sir. . 
Q. With whom was the contract made! 
A. Mr. Hardy was the State Hig·hway Commissioner at the 
time. 
Q. What do you mean ,by that? 
A. He was the foreman of the job building the road. 
Q. He was representing the State Hig·hway Commission? 
A. Yes, sir. 
Q. Did you have any talk with anyone else or any agree-
ment with anyone else except Mr. Jack Hardy7 
A. No, sir. 
Q. Just tell how you happened to give them the right of 
way when you met Mr. Hardy. Tell us where and what took 
place between you all. 
A. I happened to be down on the road. I think I was talk-
ing to Sam Grant. 
Q. You needn't go into so much detail. You mean you were 
down on the old road? · 
· A. I met :Mr. Hardv down on the old road. 
Q. Did you know him Y 
A. No, sir. 
Q. Did he introduce himself? 
A. He introduced himself to me. 
page 49 ~ Q. Go ahead. 
A. He ai::ked me about this new road up there; 
that somebody had said something about it, I reckon, and he 
asked me did I intend to giYe a right of way there for a new 
road and I told him that my neighbors up there had been. 
grumbling mightily about. the old road down there, the ones 
that had cars, about gettmg· stuck up down there, and I told 
him that I would give a right of way there for a. new road, 
and he said it was mig·hty nice. I said, "Now, I will not give 
this road unless you protect Mr. Hicks and keep the water 
off of him. If you don't do that I will not give the road-
the right of way." He said., "Vv e will do that." He said, 
"1Ve will see after Mr. Hicks and keep the water off of him", 
and I said, "I don't want tbe water turned on Mr. Hicks. Mr~ 
Hicks is a good neighbor of mine and a fine man and I don't 
want the water on .. him." He said, ''We are going to take 
care of Mr. Hicks.'' 
Q. They agreed with you if you gave this right of way 
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thev would not damage Mr. Hicks and would protect his land 1 
A. Yes, sir. 
Q. It is in evidence here that there were various ditches 
cut on your lands. Just explain when those ditches were cut 
and how they happened to be cut and who cut them and un-
der whose directions thoy were cut. 
A. Mr. Hardy cut the ditches, or had them cut. He asked 
me something· about the ditches, could he cut some ditches up 
there, and I said, '' I don't know about your cutting them up 
. in there." I said, '' I don't want anything· to hurt 
page 50 ~ l\fr. Hicks/' He said, "It will help you and help 
Mr. Hicks." He ~aid., "It will help your :field and . 
it will help Mr. Hicks too.'' I didn't know nothing about 
building no roads and I didn't know but what cutting ditches 
up there would help Mr. Hicks. I didn't know what he meant. 
· Q. Did those ditches help Mr. Hicks Y 
A. I don't think so. From the looks of his bottom I think 
. it ruined him. 
Q. How did the cutting of those ditches ruin Mr. Hicks' 
bottom! 
A. It was done by gathe1~ing the water together and throw-
ing it all in on one place, and that is how it did it. · 
Q. '' Thrown in one place on Mr. Hicks land.'' What do 
yon mean by that? Please explain it. 
A. It was thrown in volume. Ditches were cut in this shape 
(indicating) to a lower drain or gulley or low place. The 
ditches were cut in this shape and that g·athers the water all 
in one volume. 
Q. How does it reach the Hicks land? 
A. It gushes over throug;h them pipes where the water is 
gathered from the ditches and is piped through there and 
the water from the pipes went over on his bot.tom. 
Q. The water is gathered from the hillside then into these 
ditcJ1es, as I understand you, and is carried through these 
ditches down to the pipes under the road and through these 
pipes the water is thrown in volume on Mr. Hicks. 
A. Yes, sir. 
Q. vVas that ever done before? 
page 51 ~ A. No. ~ir. 
Q. Was Mr. Hicks' land ever damaged before 
these ditches were cut and water carried by pipes to Mr. 
Hicks' land f vVas it ever damaged from any water from your 
la.nds before? 
A. Not to my knowledge. I never did see it damaged be-
fore. 
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. Q. \Vha.t were those bottom lands of Mr. Hicks' worth be- . 
:fore they were damaged? 
A. I don't know. Then thev were worth a whole lot. I 
wonldn 't liave bctd it in front of mv house like it is now for 
anything, and the value of that land was· $500.00. an acre or 
more. 
Q. Do you think that land is worth $500.00 an acre,. tpose 
bottom lands¥ ~ 
.A. That is what it was worth before it was damaged. 
Q. vVl1at is it worth now? 
A . .A.in 't worth anything now if that water keeps set.tling 
in on it and the mud. 
Q. \°\7hen did they build that bridge across Harris' Creek, 
the present bridge, as well as you can recall? 
A. I done forgot exactly what date it was. The bridge 
was built after the road. The road wa.s built in '33., I think, 
and the bridge was built a couple of years after that, I think. 
I don't know exactlv. 
Q. YOU don't know w}mt year the bridge WaS built. It is 
in evidence it was built in 1938, but you don't know. .Are 
vou a. little deaf? 
.. A.. I can't hear Yery good. 
page 52 ~ Q. ·was Mr. Hicks' land ever damaged until af-
. ter that bridg·e was built? 
A. Not to my knowledge it wasn't. 
Q~ Have you kept in touch with those lands and watched 
them? 
A. Not particularly. I haven't been on them so much but 
I noticed here lately, the la.st rain, his bottoms were being 
damag·ed. 
Q. vVbat do you mean by "here lately"? 
A. Last couple of years. The last twelve months it done 
most of the damage. . · 
Q. You have noticed it being damaged the last two years 
and during the last twelve months most of the damage has 
occurred? 
A. Yes, sir. 
Q. vVhy didn't the water damage Mr. Hicks' lands before 
this bridge was built? 
A. I suppose it \Yas the fill that was made. that caused_ the 
damag-e. 
Q. The fill where t 
A. The fill at the hridge. 
Q. In what way did that canse the damage? 
A. It e.hoked up the ditch that the State cut below the road. 
r' Supreme Court of Appears of Virginia 
Russell J. Bu.1iord~ 
It had oeen kept open until that fill was- pnt in there and 
after that fill was put in there I noticed it choked it and then 
the old ditch that they cut filled up. . 
· .Q. In other words, the fill that they pnt in ther~ 
page 53 f in building the· bridge acted as a dam to that ditch °l' . 
· A. .. Something about that- order, yes, sir~ 
Q. Well, do you consider or not tha:t this damage to Mr. 
Hicks' bottoms is permanent°! 
A. Yes, sir. 
Q. Will it ever get any better T 
A. No, sir, I do11 't think so. 
Q. wm it get better or worse'l 
A. It will get worse, I think. 
Q. Did you ever have any eonversation with Mr. Cunning-
ham, who wa.s County Engineer at that; time, or were all your 
dealings with :Mr. Hardy! . 
· A. All rny. dealings were with Mr. Hardy. I didn't talk 
with Mr. Cunningham at all about it .. 
Q. Did you see Mr. Cunningham theref 
A. No, sir. 
Q. How many ditches did they cut on your land f 
A. I think it was about fourteen on there. 
Q. How deep did they cut those ditches f 
'A. You mean when they cut themf 
Q. Yes. . 
.A.. I wasn't there when thcv cut them bnt I went over them 
after they was cut. I reckon they cut them something like 
eighteen or twenty inches deep. 
Q. Eig·htcen to twenty inches deep. How deep are they 
nowf 
.A. Some of them a.re pretty deep, some three or four feet 
· deep. 1Some few of them are four foot deep and 
page 54 }- some ~f them haven't washed out at all-have 
grass m them-but you can see where the water 
runs along in that grass. 
Q. Have those ditches or not made the gulleys on your 
place anv deeper 1 
A. What you mean, the straight gulleys f (J. A.ny gulley_s. 
A. The ones they cut there are deeper. I don't see much 
difference in the ones above-a little bit-the straight ditches 
that come down to it catabiased might be a little deeper. 
· Q .. Have those ditches proved an advantage or have they 
damag·ed your land? 
A. I don't see wl1ere they improved the land at all. Down 
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below the ditches it didn't wash any more but above there 
I don't see any difference in it particularly. 
Q. Now you say these ditches were eut there by Mr. Hardy. 
He got permission from you to cut them V 
A. Yes, sir. · 
Q. vVho did he get to cut those ditches 7 
A. I think Mr. Rucker cut some of them and Mr. Harold 
Peters :finished them up., I think. 
CROSS EXAMINATION. 
By Mr. R-0gers : 
Q. Mr. Burford, Hardy came to you and asked you if it 
would be all right to put the road up on your land, did he 
noU 
A. Yes, sir. 
Q. And after he started buiiding· the road he asked you 
if he could cut the ditches on your land 1 
A. Yes, sir. 
page 55 ~ Q. Tell me this, Mr; Burford: When he first 
asked you for permission to build the road up on 
your land what made you think that any damage would re-
sult to Mr. Hicks 1 · 
A. Well, it is supposed to be with you cutting a big wide 
road. I didn't know but what he would throw all of the dirt 
and everything over on :Mr. Hicks, and after he put the road 
through there it is supposed to wash out more than it was 
when it was down in there lower. 
Q. In other words, when he first spoke to you about it 
your . thought about Mr. Hicks had nothing to do with the 
ditches. I mean you didn't ask him not to clo any damage to 
M.r. Hicks on account of the ditches. You were giving him 
the rig·ht of way before. you knew anything about the ditches, 
isn't that true! 
A. Yes, sir. 
Q. Mr. Burford., you mentioned the embankment, the fill 
that was put in at the time the bridge was built in 1938, since 
that time Mr. Hicks' land has not been completely under 
water. has it 7 In other words, it hasn't had the effect of 
damming up a lake back on his land, has it 7 
A. No, sir, hasn't been any lake or nothing like that. 
Q. The water flows right on off into the creek just like it 
had been doing before 1 
A. Yes, sir. · 
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Q. Down at the lower end of bis land, the little neck of his 
land between the creek and the road, at the south end of his 
land, the water just flows there and flows all along his bottom 
lands from your hillside into the creek, isn't tl1at true t 
A. No, it don't flow from mv hillside to the 
page . 56 ~ creek. It stops on his bottom. · 
Q. But the water itself goes on into the creek. 
A. No, sir, it is all a settlement there now of water and 
mud that comes off of my hill. 
Q. He hasn't got tobacco planted in water, has he? I mean 
it may be muddy but the water itself goes into the creek. 
A. No, sir, it is a settlement of mud and water that is all 
over the tobacco land. 
Q. But all of the rain that has been falling in the last few 
years is not still standing on his land. It has gone off into 
the creek. · 
A. It can't get into the creek. It settles on his land. 
Q. You mean four years of rainfall and it is still lying on 
his land? 
A. Excepting· rig-ht there at his entrance. It might g-o to 
the creek right there but tllat is the only place it gets to the 
creek, but water and mud has settled all over his bottom. 
Q. You can walk through his land without stepping in six 
inches to two feet of water, can't yon? 
A. I didn't say it was water standing on his land. I say 
it was mud and settlement from water but you can walk 
through there if you are careful. I came up through there 
yesterday or day before and you lmve to be mighty particular 
where you step or yon would step in water., holes of water and 
mud all about in the gr.ass there. 
Q. The land is muddy but it is not under water. 
A. No, it is not under water. It is under mud and slimy 
old settlement. 
page 57 ~ Q. Your hillside along 'the road, as it runs 
through this valley, -between your lands and Mr. 
Hicks', is not under cultivation now, is iU 
A. No, sir. 
Q. Have you had it under cultivation at any time in the 
last ten yearR? 
A. I haven't had it in cultivation for 29 vears. When I 
bought the place it was in oats. I had it iii oats that fall, 
some 30 years ago, and then I made a little piece of corn one 
time in a new ground part, about middle way of the hillside 
of the whole thing. Right opposite his entrance right straight 
up on t11e hillside waR a piece of woods in there and I cut that 
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<out and I had tobaceo there one year and I had corn there the 
n.ext year., just in a little block, and never been nothing there 
"Smee. 
Q. If you plowed it over now it would make it a raw hill-
side wl1ich would wash the dirt down the hillside into the 
bottoms. 
A. I reckon it would be worse, of course. 
Q. All over those hillsides are open patches of dh:t that 
:are constantly washing, is tba.t not true? 
A. Some tl1in spots s11ow the dirt. 
Q. Along that whole 500 ya:rds of hillside there are a num-
ber of little knolls and rises and low places, some lower than 
otl1ers and some l1ig-her than others, tbat is true, is it noU 
A. Yes, sir. 
Q. In other words rain that falls on those bill sides wben 
it falls on a knoll it would roll down the hill and 
page 58} also it would ro11 to the side into normal low places 
along the hillside. 
A. Yes, sir. 
Q. And I believe you stated in answer to Mr. Allen that 
"Since these ditches have been cut that you have spoken of 
your land l1asn 't wasbed any below tbe ditches. 
A. No, sir. 
· · Q. But it has washed above the ditches all along your hill-
side? 
A. Yes, sir, to Rome extent. . 
Q. The fills wllich have beenmade on Mr. Hicks' land are 
about the place wl1ere his entrance to his house from the new 
road, on either side of that, both to tl1e nort11 and to the 
'South. Tl1at is true., isn't it? 
A. I didn't catch that question. 
Q. The deposits of dirt that are now on Mr. Hicks' land 
are up near the road which enters his home from the high-
way. on eitl1er side of tha.t road. 
A~ You mean t11e mounds! 
Q. They are toward the middle of his property. They are 
not toward the bridge, are they? 
A. Not any right close down to the bridge there but the 
first mound is about maybe 50 or 75 yards from that neck. 
By Mr. Allen: 
Q. Do you g;ive permission to the Notary to sign your name 
to your deposition when it has been written ouU 
A.. Yes, sir .. 
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page 59 f- And fm·ther this deponent saith not. 
RUSSELL J. BUR.FORD 
Deponent 
By: C. R .. McCARTHY 
Notary Public. 
. JACK L. RUCKER, 
a witness of lawful age, being first duly sworn,. deposes and 
says as follows : 
DIRECT EXAMINATION .. 
Bv Mr. Allen: 
-~Q. Please state your age, residence and occupation. 
A. 37 years old; I am a farmer, and my residence is Mon-
roe, Viriinia, R .. F. D. No. 1. 
Q. ,vnat is your business f 
A. Manager of T. M. Campbell"s orchard. 
Q. Do yon know the land of Mr. Nelson Hicks 1 f 
. A. I do .. 
Q. How long have you known those lands f 
A. I have been knowing them all my life. 
Q. Wnen this new road was built, No. 643, during tl1e year 
~933, did you do any work in connection with it f 
A. I did. 
Q. Who employed you f 
A. Jack Hardy. 
Q. Who was he f. 
A. He was foreman of the .building of the road up there .. 
Q. Who had charge of the construetion of that roadt 
A . . Jack Hardy. 
Q. What work did he employ you to do? 
page 60 r A. Well, the first work I did there was with pick 
and shovel, and then after that I took the team up· 
there and cut those ditches. 
Q. What ditc.hes do you refer to? 
.A.. I cut those ditches on the lower end of the Russell Bur-
ford farm. 
Q. You mean the end clown toward Harris' Creek, toward 
the bridge Y · 
A. Yes, sir. 
Q. How many ditches did yon cnt? 
.A.. Cut six. 
Q. How deep were those ditches f 
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A. vV ell, they run around from twelve to eighteen inches 
deep when I cut them. 
Q. How long· were they Y 
A. Well, from thirty yards to a hundred. 
Q. Well, what was the effect of those ditches in carrying 
the waterY 
A. Well, they taken the water off of Burford's land and 
run it into the pipes there and carried it out into the old 
roadbed. 
Q. The old roadbed that you refer to, was that on a level 
with or below or above the lands of Nelson Hicks' 7 
A. Well, it was below the Nelson Hicks bottom. It was a 
bank on the lower side of the old road I would say two and a 
half or three feet high, an average of that. 
· Q. Did any of that water reach the Hicks bot-
page 61 ~ tom lands then Y 
A. No, sir. 
Q. What kept it from reaching the Hicks bottom lands? 
A. The bank of the old road. · 
Q. How long did you work there cutting those ditches Y 
A. Well, I worked there about two weeks but I wasn't 
cutting the ditches all that time. 
Q. How were you paid for that workY . 
A. I was paid in checks, got two different checks. 
Q. ·Who issued those checks? 
A. Issued by the State. 
Q. State Highway Commission¥ 
A. Yes, sir. 
Q. Prior to the construction of this bridge over Harris' 
Creek, which the evidence shows was constructed in 1938, were. 
the lands of Nelson Hicks ever damaged by any water Y . 
A. No, sir. 
Q. Water from the Burford lands or from any other lands? 
A. No, sir. 
Q. What do you consider those bottom lands of Nelson 
Hicks' were worth as they were before they had been dam-
agedY . 
A. Well, they were right valuable. I wouldn't really say 
what they would be worth. · 
Q. What are they worth now¥ . 
A. I don't consider they would be worth anything much 
now. 
Q. Have you seen those bottoms recentlyY 
A. 1:es, sir. · 
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Q. Please state what is their condition. -
page 62 r A. vVell, both bottoms, upper and lower bottom Y 
Q. I mean the two bottoms that lie on either 
side of the road. 
A. The road entering into his house? 
Q. Yes . 
. A. It is mud and water standing there in them, and I would 
say in places where the pipe comes out that this mud and 
stuff has piled up in three and four feet depths on the upper 
side ·of the bottom. 
Q. You mean. there have been deposits made through these 
pipes of earth on his land three and four feet deep in places? 
A. That is right. 
Q. Did you undertake to cut any hay on any of those bot-
toms this year? 
A. I did, and last year too. 
Q. Please state what was the condition of that hay. 
A. It wasn't any good much at all. I cut it and hauled it 
off to my barn and· put it in a stack there beside the barn 
and it vrnsn 't any feed to it at all for horses. I threw it out 
there for my cows to eat. 
Q. · Why wasn't it fit for horses to eat Y 
A. Because it was all full of dirt and mud and blacked 
up. 
Q. What was the condition of that hay due to 1 What 
caused it to be filled with dirt and mud? 
A. Mud and water that come off of Burford 's hill that run 
in there on it.' 
Q. And broug·ht the earth in there 1 
A. That is rig·ht. 
page 63 r CROSS EXAMINATION. 
By Mr. Rogers : 
Q. Mr. Rucker, between 1933 and 1938 water had been 
coming off of Burford 's land, water and dirt, coming through 
the pipes and had been deposited in the old roadbed, isn't 
that true? 
A. That is right. 
Q. From between 1933 and 1938 the old roadbed, which 
was origfoally, or prior to 1933, a g-ulley several feet deep, 
was filling up, wasn't it? 
A. vy ell,. wha~ filled t~is old roadbed up was when !J.iey 
put this bridge 111, the wmg from the abutment of the bridge 
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old road, and it kept filling up from that time on up until this 
time. 
Q. But deposits that were on Mr. Hicks' land were up say 
beginning 75 yards up the valley from the bridge and at 
various point:3 up and down his bottqm lands, isn't that true Y 
A. Yes, sir. 
Q. In other words, there had been no deposits down there 
at the bridge. 
A. ;Not right at the bridge. 
Q. That roadbed has been filling up since· 1933, hasn't it! 
A. No, it hasn't been piling up there since '33 for they 
lrept this ditch open until the bridge was put in. 
Q. You mean people would come in from the Highway force 
and go all up a11d down that ditch and clean it out at times! 
A. Yes, sir. · 
Q. If they hadn't done that it would have filled 
page 64 ~ up thoug·h Y 
.A. Oh, yes, of course it would. 
By Mr. Allen: 
Q. Do you give permission to the Notary to sign· your name 
to your deposition when it has been written ouU 
A. Yes, sir. 
And further this deponent saith not. 
JACK L. RUCKER, Deponent. 
By: C. R~ McCARTHY, 
Notary Public_ 
HAROLD l\L PETERS., 
a witness of lawful age, being first duly sworn, deposes and 
says as follows : 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Please state your name, age, residence and occupation. 
A. Harold M. Peters; ag·e 50; a farmer, and I live on Har-
ris' Creek-not exactly on Harris' Creek but in that neigh .. 
borhood, near Smyrna Clmrch. 
Q. Do you know the Nelson Hicks' lands? 
.A. Yes, sir. 
Q. How long have you known those lands f 
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A. E.ver since I was old enough to recognize anything. 
Q. Are you well acquainted with Mr. Hicks' bottom lands f 
A. -Y-es, sir. . 
Q. Prior to the building of this bridge in 1938 we:re those 
bottom lands ever affected or damaged in any way 
page 65 ~ by the flow of water on them from the Burford 
land, or any other land Y 
A. ~o, sir. , 
Q. Have you been over those bottom lands recently! 
A. Yes, sir, I have been over the land not later than last 
v\Tednesday. · 
Q. Please state what .condition you found those bottoms 
in from the bridge-you know where the Rucker line comes 
into the Hicks line down there almost right at the bridge? 
A. Yes, sir. 
Q. From the Rucker line, which is just a few yards from 
the bridge, state what is the condition of those bottom lands· 
from that line all the way up. 
A. ·wen, I carried some cattle across there Wednesday 
afternoon, and the tobacco on the upper side of Mr. Hicks·' 
entrance road-I bad a man stand there to keep them from 
going into the tobacco, so they went into this grass spot and 
we had to follow them down in there and it was just like walk-
ing in slush, in marshland. The water stood at least six and 
eight inches on the grass, which will make it unfit for food,. 
and where these culverts come into the old road-
Q. (Interposing) You mean the pipes? 
A. The pipes, they have filled up and it is a mound at each 
outlet where the dirt has settled and the water has just run 
over it and made a mound anywhere from three to four feet 
high, and it just tapers off over into the bottom for probably 
fifty feet in places. 
Q. What kind of soil has been washed down there on the 
Hicks land Y · 
page 66 ~ A. Well, mostly red soil with some sand in it. 
Q. How deep ar~ those mounds Y 
A. I expect they are anywhere from three to five feet deep. 
Q. Does the sand and dirt that has been deposited there 
cover tl1e natural soil of the bottom land 7 
A. Ol1, yes. 
Q. What effect does that. have on the bottom lands¥. 
A. Well, it damages it considerably, I think. 
Q. What do you consider those bottom lands were worth 
before they were damaged t 
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A. Well, you know any farmer. thinks a whole lot more of 
his bottom land than his other land-· I would say $500.00 an 
acre. 
Q. What are they worth nowf 
A. Well, I wouldn't like to buy them at any price now. 
Q. Are they worth anything for farming purposes? 
A. No, sir. ,Of course if you knew it wasn't going to rain 
any unusual amount you might take a shot and put a crop 
over there and you might harve~t a erop and you might not. 
You might harvest red mud. · 
Q. Well, suppose you did risk a crop, what would be · the 
difference, if any, between a crop you would raise there now 
and a crop that you would have raised there in 1938 or 1939 
when the bottom lands were in their original condition 7 
.A.. Well, you would g·et a good crop off of th·em then but 
now you would risk, in trying to fallow the land, getting this 
red soil silted all over it and it would do more 
page 67 ~ damage than letting it stay there in grass. 
Q. Could you raise a crop on those bottom lands 
even if the rainfall wasn't too much? 
A. No, sir. 
Q. If all the weather conditions were favorable could you 
raise a crop that would be worth anything on those bottom 
lands now? 
A. I wouldn't attempt to. 
Q. Were you employed to do any work in connection with 
this road when it was built in 19331 
A. Yes, sir. 
Q. By whom were you employed? 
A. Mr. Hardy. 
Q. Jack HardyT 
A. Yes, sir. 
Q. Who was Mr. Jack Hardy? 
A. He was the boss of the road. He was the head man. 
Q. He had charge of the construction and building of this 
road? 
A. Yes, sir. 
· Q. What work did he employ you to do? 
A. It has been. stated that I worked on the ditches. I 
conldn 't work the morning that I carried my team up there 
and I hired a driver, who was Henry Jones, a colored boy. 
He dtove my te~m and Mr. Burford sent Robert Burford and 
he and Henry cut the ditches, ":hat part Mr. Rucker hadn't 
. -:finished up. . 
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Q. How many ditches did your team cut on the Russell J. 
Burford land Y 
page 68 } A. I couldn't tell you, f ~r they cut ditches from 
the other side of the oak tree where they had a 
bridge in originally, from there on back to the line between 
Mr. Burford and Mr. Grant. 
Q. That is the northern end Y 
A. Yes, sir, a;nd I don't know how many ditches it was. 
Q. Were you paid for cutting those ditches Y 
A. I was paid for the use.··.of my team. 
Q. Who ·paid you f · 
A. I got a check from the State Highway Commission 
signed by Mr. C. B. Leech. 
Q. Do you remember anything in connection with t4ose 
checks that impressed on you that ¥r. Leech had signed them t 
A. Well, he sent out a bunch of checks one time that he 
failed to put his name on. 
Q. Who f ~iled to put his name on them? 
A. Mr. Leech, and I cashed one or two of the boys' checks 
· and I carried them to Lynchburg and carried theJil in to Mr. 
Leech and he endorsed them. 
Q. Mr. Leech had to countersign them or attest them be-
fore they could be cashed? 
A. Yes, sir. 
Q. Who was Mr. Leech? 
A. I think he was classed as District Engineer. I thiiµr 
that is the way he was classed. 
Q. District Engineer for what Y 
A. For Lynchburg area of the State Highway Commission 
or State Highway Department. 
Q. Had Mr. Hicks' land ever been damaged be-. 
page 69 } fore the building· of that bridg·e across Harris' 
Creek in 1938? 
A. No, sir. ,The old road had a bank on the side to Mr. 
Hicks there that would average two and a half or three feet 
deep. In some places it was higher but it would average that 
all the way from the upper end to the lower end, and the 
water that came from Mr. Burford 's when it hit the road it 
went right down the road. There wasn't any ditches~ When 
the road men woulg. scrape the road when they would get 
there they would raise the scraper, said they didn't have 
anything to do. It was a sandy bottom, but it eventually 
turned into muddy bottom. · 
Q. Do you know anything about the ditch that was con-
structed there after the water was turned on toward the 
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Hicks land from the Burford land Y Do you know ~ythiµg 
.about the ditch that was constructed ther.e by Mr .. H_ardy t~ 
~arry this water down to Harris' Creek thltt came µi volume 
fr.om the Burford land f 
A. 1· clidn;t hear Mr. Hardy make this ~tatement but Mr. 
Hicks told me-
By Mr. Rogers: (interposing) I object to th~t a.s hear-
say, 
.By Mr . .Allen: 
Q. Go ahead with your answer. 
A. They took the scrap_er and wen.t down the old roadl;>ed. 
Q. Who took the road scraper 7 
A. The ~oad men t4at w~re building the road, and scraped 
out a good ditch all th13 way froip tµe J1pper end to the lower 
end. Q. Upper end of the Hicks bottom to Harris Creek endt 
· .A. Y: es, sir. 
PJ~ge 70.} Q. W~s that ditch kept openj 
A. They kept that ditch open f Qf tMee .or four 
years but it filled up then and ever since it filled up why the 
water has just go_ne straig}lt ov:er i;nto Mr. Hicks' bottom .. 
Q. It took some time for the road to fill up to get up level 
with lVIr. Hicks' land, didn't iU 
A. Jt fil_led up .quicker th.an yo.~ would think.. 
Q. That took so~e time Y 
.A. Jes, sir, _it · t_o9k a Ii Ule time. 
o~oss ~X.A.¥INATI0N. 
By Mr. Rogers: 
Q. This old roadbed started fUling up when they stopped 
scraping it to keep it clear, didn't iU 
A. After they put the new road up there they went there 
and put a ditch in the old roadbed. 
Q. They scraped that at .the time they built the new road 
back in 1933 f 
A. Yes, sir. 
Q. Then that road started to :fill up with the dirt that ,was 
washtng from Mr. Burford 's l,and Y 
A. That is true, but they kept it open for three or four 
years . 
. Q. Then when they :stopped keeping it open it filled .up and 
72 Supreme Coul't of Appeals of Virginia 
Thomas R. Bwrf ord. 
the whole five. hundred yards from the north end of Mr. Hicks' 
land down to the bridge is now full Y 
A. That is right. 
Q. And that started filling up when they stopped keeping 
it open 7 · 
page 71 ~ A. That is right. 
By Mr. Allen: · 
Q. Do you give the Notary permission to sign your name 
to your deposition when it has been written out Y 
A. Yes, sir. 
And furthe1· this deponent saith not. 
HAROLD M. PETERS, Deponent .. 
· By: C. R. McCARTHY, 
Notary Public. 
THOMAS R. BURFORD, 
a witness of lawful age, being first duly sworn, deposes and 
.says as follows: 
1 
DIRECT E~MINATION. 
By Mr.· Allen : 
Q. Please state your age, residence and oceupation. 
A. I am 36. I am a farmer and live on the Monroe route. 
Q. Where do you now live in relation to where Mr. Hicks 
lives? · 
.A. At the present time I live about four miles from Mr. 
Hicks, but up until eighteen months ago I lived on adjoining 
farms.· 
Q. You are a son of Mr. Russell J. Burford? 
·A. Yes, sir. 
Q. Up to eig·hteen months ago did you live on your father's 
farmY 
A. No, sir, I rented the T. M. Campbell orchard 
page 72 ~ adjoining Mr. Hicks. 
Q. Do you know the N eison Hicks land 7 
. A. Yes, : sir. 
Q. Are you well acquaint~~ with hii;, bottom land? 
A. Yes, sir. 
Q. Have you been. on_ those bottom lands recently? . · 
A. I haven't been on the bottom land recently but I pass 
along the road along beside them several times a week. 
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Q. Have you had occasion to obsetve those lands? 
A. Yes, sir, I have looked at them. 
Q. What is their condition now, Mr. Burford?· 
A. Well, they are practically covered with, red dirt and 
sand in mounds about in different places about over the· bot-
tom, and then the grass spreads from these mounds I would 
say practically all oYer the whole bottom. 
Q. What causes those deposits of dirt and sand on those 
bottom lands! 
A. Well, it is the volume of water that washes this dirt 
from the hillside on the Russell ,J. Burford land and this 
volume of water brings this dirt and sand. · 
Q. State how that dirt is hroug·ht from the Burford land 
to the Hicks . bottom land. 
A. Well, it is brought down throug·h ditches that was cut 
on the hillside above there and tbe.n carried through the 
pipes under the road, under the new road and over into the 
old roadbed. 
Q. Whe11 did these. deposits of dirt and sand 
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A. Well, I hadn't noticed it up until about two 
years ago. That is when I first noticed these mounds begin 
to rise up in these bottoms. Up until that time they kept 
this old roadbed open and that helped to drain it off. 
Q. Who kept it open? · 
A. The State Highway Department, I imagine, kept it open. 
Q. They kept it open and the first damage you noticed was 
about two years ago f 
A. I think it was a.bout two years ag·o when I first noticed 
it. . 
Q. Do you know how many ditches .they cut on the Russell 
J. Burford land? 
A. No, sir, I don't'know. I would say about a dozen but I 
don't know exactly. 
Q. You were living up there on adjoining places when 
those ditches were cut 7 
A. Yes, sir, on the Campbell place. 
Q. You know how many pipes they put under that road? 
A. No, sir, I do not. 
Q. Were the Nelson Hicks bottom lands ever injured be-
fore these ditches were cut and these pipes put under the 
road and this bridge built across Harris' Creek 7 
A. No, sir, I don't think they were damaged. 
Q. How long did you say you· had known those lands? 
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A. All my life. 
Q. vVhat is the condition of those bottom. lands today! 
· A. Well, I would say they are practically worth-
pag·e 7 4 ~ less. 
Q. For what reason are they worthless Y 
A. Well, from water and mud that is brought from the 
hillside above. 
· Q. You mean. from the Burford I.and Y 
A. Yes, sir, _from the Burford land. 
. Q. What were those bottoms worth before they were dam-
aged from the water and dirt and sand brought from 'the 
Russell Burford land¥ 
A. I would consider them worth $500.00 an acre. If they 
were mine I wouldn't take that for them. 
Q. How did the building of this bridge across Harris' 
Creek affect the drainage of the water and keeping it off of 
the Nelson Hicks laud? · · 
A. Well, the building of the bridge formed a dam at the 
lower end of the Hicks' bottom and this ditch that the State 
Highway Department used to keep open in the old roadbed, 
they built a dam across this old roadbed and water couldn't 
drain out. It just had to fill up. -
Q. Did the ditch that the State Highway Department. kept 
open carry the waters off prior to the building of this bridge 
so tha ~ they wouldn't damage the N elsou Hicks laud? 
A. Yes, sir, it kept the water off of it. Of course there 
were times when they would begin to fill up and they would 
come in and . clean them out, but it kept them drained. 
Q. When the ditches would fill up the State Highway De-
partment would come in and clean them out until the bridge 
was built? 
A. Yes, sir. 
pag·e 75 ~ Q. And the bridge acted as a dam and it was 
useless to keep it open after that? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Rogers: 
Q. Burford is your name Y 
A. Yes, sir. 
Q. The mounds which you speak of are some 75 yards and 
on farther back up the lands of Mr. Hicks, are they not, from 
the bridge? 
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A. Yes, sir, there are none right in the lo~er end. 
Q. And that old roadbed was filling up ever since 1933.and 
would have filled up if that ditch hadn't b~en kept open Y 
A. Well, I can't say. It would get choked up in places. 
I couldn't say it would have filled up. It wouldn't have filled 
entirely if the bridge hadn't been put in there-I mean if it 
had been left open at the lower end so it could have drained. 
Q. If they hadn't gone in and worked that ditch out all 
.along it would have filled up.· That is why they opened it 
up, because it was filling up. 
A. Naturally any deposits of leaves or anything in the 
ditch would have a tendency to check up the flow of water 
.and you would have to look out for tha.t and they would open 
it up at times. 
Q. You were familiar with this old road back before 193~ 
were you not Y 
A. Yes, sir. 
Q. What was the condition of the road! 
page 76 ~ A. Well, the old road was in right bad shape. 
In other words, the water had to follow the old 
road and with any water in the ro.ad why naturally it was 
going to be muddy. 
Q. Mud brought down from the Burford hillside into the 
old road ·and that was the reason the road was changed in 
1933, wa~ because 'automobiles would get stuck in t.here., and 
things of that sort, wasn't it Y 
· A. Well, I think so .. 
By Mr. Allen: 
Q. Are you willing for the Notary to sign your name to 
your deposition when it is written out? 
A. 'Y'es, sir. · 
And further this deponent saith nol 
THOMAS R. BURFORD, Deponent. 
By: C .. R. McCARTHY, 
Notary Public. 
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Examination by Mr. Allen: 
Q. Mr. Hicks, were any pictures taken by anybody repre-
senting the State Highway Commission of your place and 
Mr. Burford's placeY 
A. Sometime this week Mr. Selvage was up there and he 
came over to the house and asked me if there would be any 
objection to him going· up on the hill and making some pic-
tures-that is, on my hill, and making some pie-
page 77 ~ tures, and I told him .to go ahead, and I said, ' 'I 
reckon you wouldn't mind making a few for me 
too.'' He said, ''No, not at all. If I make any picture up 
here I will make some for you", which he did, and then he 
came back the next day and said he had made a failure, 
something was wrong with the camera. He took it over to 
Fisher's in. Lyn~hburg and they found he hadn't made any 
pictures, he said, and he came back the next day and said he 
wanted to go back up there and take them over. I told him 
all right, to help himself, and he did, and whether he made 
the ones for me I don't know. I haven't seen a.ny of them. 
That is all of the pictures I .know about. 
By Mr. Allen: We would like to have. our pictures if it 
is agreeable to you gentlemen. I see Mr. Selvage is here. 
By Mr. Rogers: I understand the pictures that were taken 
then have not been yet developed. We plan to use them in 
these proceedings. 
By Mr. Allen: We would like to g-et ours, according to 
agreement. That is rig·ht, isn't it, Mr. ,Selvage Y 
By Mr. Selvage: That is· right. The ones I took the :first 
day I didn't get any pictures. 
By Mr. Allen : You did get some pictures. 
By Mr. Selvage: I hope so. I haven't got them back 
yet. 
page 78 ~ By Mr. Allen: Will you give us our copies when 
you get them back Y 
By Mr. Selvag·e: Yes, sir. As a matter of fact these are 
color pictures and there is only one, as I understand. I never 
have taken any before. 
Note: (Examination of Nelson .Hicks is resumed.) 
Bv l\fr. Allen : 
· Q. Mr. Hicks. please state what agreement, if any, you had 
with Mr. Jack Hardy relative to the construction and keep-
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ing open a ditch alongside your property to protect your 
lands from deposits and water from the Burford lands. 
A. I failed to make that statement a minute or two ago. 
Mr. Hardy and I had an agreement that he would see that 
I had a ditch sufficient to take this water off and that the 
State Highway Department would always keep it open and 
I would never have to fear any water coming over on me from 
this hillside. ·That was the agreement I had with Mr. Hardy 
when he was completing this road, and he did cut this ditch 
and he did keep the water off until this bridge was- put in. 
Q. Was that agreement made while you were discussing 
with him your claim for damages? 
A. Yes, sir, it all came under the same heading, just as 
they were ·working on these ditches and straightening up. 
They had built the road and the ditch was the last thing they 
cut and it all came under that heading; would always keep it 
open and keep the water off of me. 
page 79 ~ Q. Did he or not &ssure you that you would 
.never be damag·ed from the digging of these ditches 
on the Burford land and conveying the water there to you 
through these pipes 1 
A. Well, yes, sir. He told me that they were going to 
keep the water off of me and that the State would always keep 
this ditch open and that I could rest assured that no water 
would ever damage me .. 
Q. And therefore you didn't claim any damages 7 
A. There was no damage. There was nothing for me to 
complain about, because they kept it off. I had nothing to 
complain about and I didn't and I wouldn't be complaining 
now if it hadn't been they choked this up by building a dam 
in there and it is ruining me now. 
Q. When you say '' building a dam'' do you mean the con-
struction of the bridge and putting· the fill in there t 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Rogers : 
Q. Mr. Hicks, all of your dealings in connection with this 
matter were with Mr. Hardy! · 
A. Yes, sir, with ]\fr. Hardy. I .didn't see any other fore-
man while 1\,fr. Hardy was on the job. I q.idn 't see. any other 
State men there. They could have come but I didn't see any 
of them except Mr. Hardy. 
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Q. The new road that was built is entirely on Mr. Burford's 
land, isn't iU 
A. Yes, sir, excepting· down at the beginning of it. For 
the first hundred yards of it Mr. Burford's. bank 
page 80 r was pulled into the old road and then they went 
on to Mr. Burford for about a hundred yards-I 
am just guessing at these distances-and then _they went up 
on Mr. Burford complete all the way through. 
Q. The entrance that was made at about halfway up this 
valley, this entrance going· to your home, was made to give 
you an entrance to the new road, was it not T . 
A. That is the only way I have of entering and the only 
way these other two families have of entering the road any-
where in there. 
Q. That was put there to give you an entrance to the new 
road1 
A. To give me an entrance and he mentioned this-he 
said: "I will have to build this entrance for to take care of 
these other two families that come out above here. It would 
cost thousands of dollars to put an entrance in up yonder 
straight, coming straig·ht in.'' I reckon it is 75 or 100 feet 
down to the bed of the creek, and he said it would cost thou-
sands of dollars to put a fill in there and he said, "We are 
bound to hold the old road for them to come to this fill and 
go up on the road,'' and it is the only entrance I have and 
the only entrance they have. The fill up where the entrance 
should have been put for these other families to come in is 
,higher than that bank building over there. It is a powerful 
fall over there. _ 
Q. You needed an entrance too. 
A. _I needed an entrance. That wouldn't have done me any 
good up there. I had to have an entrance down here. He 
asked me where I wanted mine and I told him in front of my 
house. 
page 81 r RE-DIRECT EXAMINATION. 
By Mr. Allen: 
Q. So this old road, north of the entrance that they put 
in there, is still a public road T · • 
A. Yes, sir. It is the only way that they have. It is as 
much traffic or more goes up that way than comes into my 
house, because there are two families up there. They have 
no other way. There is no other way unless they are afoot. 
They might walk up that steep bank but they could not ride 
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a horse or drive a cow or drive an automobile or anything 
like that up there. They are bound to come down to my en-
trance. 
Q. So Mr. Hardy had to put in a fill there in order to ac-
commodate these people so they could get up to the public 
xoadi 
A. .As much so as me. 
Q. And if they had built a road way up above you and 
put. you eig·ht or ten feet below the public road you would 
have been damagedY 
A. I was about eight or ten feet below the road before 
that fill was put in. I was bound to have some way to get 
up on it. He knew that and seemed to be perf ootly willing 
to put it in there and did do it for the accommodation -0f the 
three-said it would save the State lots of money rather than 
put a fill in at the high place, cost thousands of dollars, is 
the way he expressed it. 
Q. May the Notary sign your name to your deposition! 
A. Yes, sir . 
.A.nd further this deponent saith not. 
NELSON HICKS, Deponenl 
By: C. R. McCAR.THY, 
Notary Publi~ 
pag·e 82} W. GLENN HICKS, 
a witness of lawful age, being first duly sworn, 
deposes and says as follows : 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Please state your age, residence and occupation. 
A. I will be 48 in September. I live in Amherst County, 
1\fonroe, R. F. D., and I kind of farm and run a store. 
Q. Farmer and merchant f 
A. Yes, sir. . 
Q. How far is your farm from Mr. Nelson Hicks' farm? 
A. Well, since buying the property of S. S. Grant we have 
adjoining farms. 
Q. When did you buy the .s. S. Grant farm Y 
A. I think it was last October, October, '41. 
Q. Are you a brother of Mr. Nelson Hicks 7 
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.A. Yes, sir. 
Q. Were you ever road foremant 
A. Yes, sir. 
Q.. Along the, road involved in this cause f 
A. I was foreman. I worked under Mr. Willis Moore and 
then under Mr. Burford up until the State took it over. 
Q. During what years did you work as a road foreman Y 
A. I was married in '17 and probably started in 1919,. and 
worked probably until around '30.. I would say, just guess-
ing, I worked a:1.t that for ten years or more. 
Q .. Were you a road foreman of the old road that runs 
alongside Mr. Hicks? 
.A.. Yes, sir, what we· called at that time '' the sandy bot-
tom". 
page 83 ~. Q. That road has now been superseded by this 
· present road No. 6431 
A. Yes, sir. 
Q. How long have you known the Nelson Hicks land Y 
A. Well, I reckon all my life. When I was just a chap I 
helped my daddy haul hay off of it. · 
Q. Did your father at one time own this land t 
A. No, sir. 
Q. You stated you helped your father. 
A. My father rented it. · 
Q .. Well, before the putting in of this fill and bridge at 
Harris' · Creek were the bottom lands of Nelson Hicks ever 
damaged any by water or deposits from the Bnrf ord land T 
A .. Not as I know cu. 
Q. Are yon able to state his lands were not damaged? 
.A. Yes, sir. 
Q. Well, since the construction of the Harris Creek Bridge 
and the raising of the roadbed of No. 643 have his lands been 
damaged? 
A. Well, yes, sir. 
Q. In what way have they been damaged Y . . 
A. By the water overflowing·. When I worked the road we 
had Amherst County from the top of that mountain to Muddy 
Creek in Monroe. It wasn't a bridge there then. I put the 
. first b1·idge in while I was working on the road, and I fepaired 
that, and then I put the second one· in there while I was w·ork-
ing the road, but there was no dam or fill put hi except just 
enough to cross the creek. It was a ford at one 
page 84 ~ time through the creek, so after the ·state took 
over and changed the road it was a fill put in 
there, and yon know water is going to find a way out. 
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Q. Before that fill and bridge was put in was Mr. Nelson 
Hicks' lands ever damaged¥ 
A. No, sir. 
Q. What causes the damage to Mr. Nelson Hicks' bottom 
lands nowt · 
A. I really don't know unless it is that dam that was put 
in there and ponds the water up. 
Q. Was there anything else tbat could have caused itY 
A. Not that I know of. 
Q. How is the water brought from the Burford lands¥ 
A. TJ;iey cut ditches up there across Mr. Burford 's :field 
to this water-shoot, a pipe or whatever they had under the 
road. They trenched it on this hillside and bring it all to 
these pipes, maybe five or six of them. 
Q. When the water was scattered over the Burford land 
and found its way down to the old road did or did not it_ ever 
damage Mr. Nels on Hicks' bottom lands Y 
A. In the old road we called "Randy bottom'' it was trench 
enough-it worked itself-the old roadbed worked itself 
andit held the water and it had a better draw at the bottom 
of it. 
Q. In what way did it have a better draw at the bottom 1 
I presume you mean down at Harris' Creek. 
A. Well, the draw of it. It had a better draw naturally. 
Q. Well, before they put in this fill Harris Creek was it or 
was it not far below the present level of this new 
page 85 ~ road and this new fill? 
A. Well, I imagine the creek perhaps is maybe 
perhaps where it was, I don't know, but the bed of the road 
I know that is higher. That has been pond up. 
Q. How much .higherY 
A. The creek is perhaps in the same bed, I don't know. 
Q. How much lower is the bed of the creek from the pres-
ent road than from the old road T 
A. Oh, I would say, just guessing-not knowing-six or 
eight feet maybe. Now, that is just guessing at it. 
CROSS .EXAMINATION, 
By Mr. Rogers : 
Q. You worked the road- when it was supervised by the 
County, the old road before the new road was built in 1933 7 
A. Yes, sir. 
Q. What was the condition of that road at or about 1930? 
A.. Well, when we worked that old road there that was one 
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place that I did:n't use the scraper much because it worked it-
self. There wasn't any need of having a ditch. It had banks 
-of course the hillside was the bank over there and had a 
bank over here and the water spread all over it and naturally 
it worked itself and stayed pretty smooth. We called it 
'' Sandy bottom''. 
Q. Yoti say at one place you clidn 't have to us~ the scraper 
but you did have to use it on other places Y 
A. Yes, sir, we worked the scraper on all roads but when 
we g~ot ·there it was useless to try to ditch it. We left that 
smooth and level like it was. The water would flow from 
the upper end to the lower end and you could 
page 86 ~ shoot marbles over it after it came a rain because 
it held the water off the hill and it had drain 
eno1,1gh to ~draw· it off. 
Q~ Why did they change the road? 
A. I don't know~ You will have to ask the State. 
Q. Do you know of any reason why it was changed Y Was 
it nmddy or was it hard or did people get stuck in it or notY 
A. No, l couldn't tell you. 
Q. You don't know what the condition of the road wasY 
A. It was only one culvert that was put in. I put that 
one in. 
Q. Did the road get muddy? 
A. Oh, it got muddy in a way but it still stayed so you could 
get over it. 
Q. In working the road you would come and unblock· any 
mud or anything that got down in it, is that correct, or what 
sort of work did you do on the road Y 
A. I just worked it as ordinarily anybody would work it, 
fill up holes and openr up ditches and water furrows, and so 
forth. · 
Q .. At that time the water and dirt that was draining from 
Burford 's land drained rig·ht down into the old road Y 
A. It followed the road, yes, sir, all the way down. 
Q. You know anything about the road after the new road 
was built in 1933? 
A. Yes, sir, I travell~d it every day practically. 
Q. What happened to the old road during that period from 
19337 
A. Well, naturally it filled up with mud and the 
page. 87 ~- banks overflowed and it just filled up. 
. . Q. Filled up during all that period Y ' 
Nelson Hicks v. J as. A. Anderson, State Hwy. Com. 83 
W. Glenn Hicks. 
A. Yes., sir.,-no drain off of it now and it is bound to fill 
up. Water or mud is going to settle until it .finds a way over. 
Water will always run down hill., so I have heard. 
RE-DIRECT EXAMINATION • 
.By Mr. Allen: · 
Q. When there was the ford or little bridges you put over 
. there the drainage was down hill until you got to the creek t 
.A. It had a better drain than it has now. You take five 
or six or eight feet on what was practically almost level any 
way it makes a big difference. 
Q. You are ref erring to the fill f 
A. Yes, sir, where they put the new bridge in. The bridge 
I pu_t in was just across wher~ they used to ford the creek 
and way it makes a big difference. 
Q. And .when the State got it they had to bank it up and 
have a good high bridge.! 
.A. Yes, sir, a man can walk under it and then can't reach 
the top of the bridg·e. 
RE-CROSS EXAl\HN.A.TION,. 
By Mr. Rogers: 
Q. lfr. Hicks., prior to 1933, at the time those bridges were . 
there that you built, what was the level of t.he road with re· 
spect to the land on either side of the road 1 How high was 
the road above the land immediately adjoining· the bridge, 
or ·how low was the roa~, either way you want to put it Y As 
you came onto the bridge the land on either side 
page 88 t of the road, what was the level on either side of 
the road with relation to the road Y 
A. ·wen, it couldn't have been so much difference there 
either way. It didn't have but so much draw, as it was-so 
much suction, but after you put in six or eight foot :fill-- · 
Q. (Interposing) I am not talking about after you put it in. 
I am talking about the water that came down the old road 
and then as it got to the 1:>ridge did the water go across the 
bridge o.r fall off at the immediate edge? 
A. They put it in a. pipe at the bridge to hold the water, 
supposed to hold the water. Well, it doesn't have su~tion 
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enough to hold it. One little rain· will maybe fill it up two-
thirds of the time, and four-fifths· of the time that culvert is 
full and · it is level because it doesn't have suction enough 
to pull it out right at the bridge. There is a pipe right at 
the bridge but a few little rains will fill that up and it stays. 
level. 
Q. In other words, the road as it came onto the bridge was 
higher than the adjoining land on either side and the water 
came through this culvert onto the adjoining land t 
A. Which is higher Y 
Q. Before any work had been done on the new road iDJ 
1933 what was the level of the road with respect to the -land 
on either side of the road right at the bridge 7 
A. I don't know anything about the level and height or tem-
perature. I couldn't tell you. I don't know just how high. 
but I know it was practically on a level in the beginning. 
Q. At the place where the creek and road joined 
page 89 ~ together so that the bridge crosses the· creek, the 
l;>ridges that you built, say for 15 or 50 yards up 
the road, was the land lying· between the road and the creek 
on the same level with the road 1 
A. The bottom lands on the same level f 
Q. Yes. . .. 
A. Well, I don't know. It was a bank on the old road 
maybe three or four feet high, the bank, but the road was 
· here and the bottom was over here. Perhaps it might have 
been somewhere near the same level. I couldn't say and. 
wouldn't say. Maybe it was a foot or two or three feet dif:-
f erence, I don't know, but the water always followed the road. 
Q. But right at the point where the road went onto the 
bridge, how was thatf 
A. Rig·ht down at the briclge it had a little better draw 
there. When. it got there it had a g·ood draw. 
Q. Was no bank over toward the creek f 
A. Oh, yes, the bank followed all the way up to the bridge. 
Wasn't a bridge there at one time until I put one in. 
Q. I am talking about when the bridg·e was put there. 
A. It was bank enough to hold it, but when the bridg-e was 
put in perhaps it raised it way oyer the bank and raised it up 
yonder. 
· Q. Before that bridg·e was put in in 1938 and before the 
new- road was built in 1933 do you mean to tell me. that the 
entrance to the bridge was a ditch, that it was below the ad-joining Jandsf . 
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A. The whole road was a ditch at that time; wasn't any 
need of trying to keep a ditch there because it :filled 
page 90 r up so much that the whole thing· was left level just 
all the way over; wasn't no need to try to ditch 
the new one because they will never keep them open. 
Q. When you came down to the bridge you got out of the 
ditch and the land on either side of the bridge was levelY 
A. The water would be maybe six inches deep over the 
whole road and when the water dropped off it left the road 
smooth. 
Q. And the land on either side immediately at the bridge? 
A. Yes~ sir, and it is useless to try to ditch it now because 
they will never keep it open. They don't have draw enough 
to suck it off. You can ope:µ them after every rain if you 
want to but_ the next one will probably fill them up. 
By Mr. Allen: 
Q. Do you g·ive permission to the Notary to sign your name 
to your deposition when it is written out? 
A. Yes, sir. 
And further this deponent saith not. 
W. GLENN HlOKS, Deponent. 
By: C. R. 1\fcCARTHY, 
Notary Public. 
By Mr. Alle~: That is all the evidence we want to intro-
duce now. I do want to make these notations : 
Walter H. -Ca rt.er and William Kinckle Allen, 
page 91 r attorneys for Nels on Hicks, call for: 
1. The records pertaining to the authorization of Jack 
Hardy to construct Secondary Highway No. 643 in Amherst 
County in the year 1933, showing that it was built under his 
supervision as given him by the State. Hig·hway Commission, 
Md . 
2. We also call for the records showing who was County 
Resident Engineer of the State Highway Commission in Am-
herst County during· the building of the road in 1933, and 
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3. We call for the records pertaining to the authorization 
of building of the bridge over Harris' Creek in 1938, and un-
der whose supervision that bridge was built. 
4. We also call for the records showing who had charge 
of the said constructiQn and under whose supervision the 
bridge was built and the roadbeds of said Secondary High-
ways No. 643 and 636 raised and elevated above the lands of 
N:elson Hicks, and 
5. ·Who was Resident Engineer in Amherst County at that 
time, in 1938, representing the State Highway Department. 
6. We call for the production qf all vouchers or checks paid 
to Harold M. Peters and Jack Rucker for work done on the 
Russell J. B1,1rford land in the construction of certain ditches 
thereon and in relation to any other work done by them as to 
the Highway No. 643 in the year 19i33. 
7. We call for the production of all papers and records 
entered relating to the agreement of constructing Highway 
No. 643 on the Russell J. Burford land in the year 1933. 
All of these records are in the possession of the State 
Highway Commission and we have no access to them. That 
is all. 
page 92 ~ State of Virginia, 
rounty of Amherst, to-wit: 
I, C. R. McCarthy, a Notary Public in and for the State of 
Virginia, at large, do hereby certify that the foregoing depo-
sitions of Nelson Hicks, Russell J. Burford, Jack L. Rucker, 
Harold M. Peters, Thomas R. Burford and W. Glenn Hicks 
were duly taken and sworn to before me at the time and 
place and for the purpose mentioned in the caption, and that 
the signatures of the witnesses to their respective depositions 
were signed by me as therein authorized. 
Given under my hand this 9th day of September, 1942. 
My commission expires February 9th, ~943. 
C. R. McCARTHY, 
- Notary Public. 
Notary's fee for taking and transcribing these depo-
·t· $5 Sl 10l1S . . . . ..... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.95 
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IN THE 
SUPREME COURT OF .A,PPEALS OF VIRGINIA 
AT RICHMOND. 
·NELSON HICKS, Petitioner, 
versus 
JAMES A. ANDERSOJ& STATE HIGHWAY COM:MlS-
. SIONJiiR, Defendant. 
DEPOSITIONS ON BEHALF OF DE,FENDANT. 
(Received March 1, 1943.-ll B. W., Clerk.) 
Appearances: W alte~ H. Carter and William Kinckle 
Allen, Esquires, counsel for the petitioner.; 
1V alter E. Rogers, Assistant Attorney General., Esquire, 
~ounsel for the de£endant. 
Reported by 
H. J runes Edwards 
page 2 } The· depositions oi D. H. Selvage 3lld others 
taken before H.. James Edwards, a Commissioner 
in Chaneery of the Hustings Court,· Part II, of the City of 
Richmond, Virginia, in the office of the Attorney General of 
Virginia in the State Library Building at Richmond,, Vir-
ginia, beginning at 10 :30 A .. M. September 30, 1942, pur~uant 
to the attached notice; said depositions.to be read as evidence 
on behalf of James A. Anderson, 1State Highway Commis· 
sioner, the- defendant. 
Mr. Rogers: Before the taking of the depositions I wish 
· to make the following statement. At the conclusion of the 
taking of the depositions on behalf of the ~etitioner 9n Au-
. gust 28, 1942, c.ouns~l for the Petitioner called for the pro-
duction of certain records containing information regarding 
relocation of secondary highway No. 636 ( 643) on the land 
of Russell J. Burford in Amherst County, Virginia, in 1933,,. 
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and the reconstruction of the bridge over Harris Creek at 
the intersection of secondary .highways numbers 643 and 636 
near the lands of Nelson Hicks in 1938. 
A.s attornev for the State Highway Commissioner I ,visb: 
to state thaf there are no records other than certain pay 
rolls relating to the relocation of secondary high-
page 3 J way No. 636 (643) either at the Maintenance Office· 
of the Highway Department in Richmond, or at the· 
local residency or District Office in Amherst and Lynchburg~ 
that there are no records relating to the reconstruction of 
the above mentioned bridge at any of such offices, and the 
cancelled· checks showing payments to Harold ::M:. Peters and 
Jack Rucker for work done in connection with Route 636 
( 643) have not been found. Pay rolls covering such work 
do show that Peters and Rucker were paid for work done on 
Route 636 (643) in 1933; at the time the work was done on: 
Route 636 (643) in 1933 E. H. Cunningham was Resident 
Engineer in A.inherst County for the Department of High-
ways, and the actual work was done under the supervision of 
Jack Hardy. At the time the work was done on the bridge 
over Harris Creek D. H. Selvage was Resident Engineer and 
the work was done under the supervision of R. A. Talbot. 
E. H. CUNNINGHAM 
a witness introduced in behalf of the defendant, first being 
duly sworn, testified a.s follows : 
DIRECT EXAMINATION . 
. By l\f r; Rogers : 
Q. Mr. Cunningham., what is your occupation 1 
page 4 ~ A. Resident Engineer, Department of Highways. 
Q. Where are you located at the present timet 
A. Fincastle., Botetonrt County~ · 
Q. Were you Resident Engineer at Amherst County when 
the work was done on secondary highway 636 nbout which 
the dispute in this case has arisen? 
A. Yes, sir. 
Q. Mr. Cunningham, I hand yon what appears to be a free-
hand drawing of the highway on which is shown a creek; and 
certain lands between the highway and the creek. Is that 
a rough general picture of the highway leading· past Nelson 
Hicks' land in Amherst County showing the creek and the 
location of Mr. Hicks' home! 
A. Yes, sir .. 
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Q. You are familiar with that territory and can state that 
that in general shows the general location of the road and 
the creek? 
.A.. Yes, sir. 
Q. What is the proper desig11ation of the highway a.s it 
runs along ]\fr. Hicks' land t 
A. 636. 
Q. Does Route 636 connect with 643? 
A. They overlap ·between forks of either side of the Hicks 
property. 
Q. v\1ill you introduce this as Cunningham Ex-
page 5 ~ hibit No. 11 , 
A. Yes, sir. 
Note : . This drawing is now marked and filed as Cunning-
ham Exhibit No. 1. 
Q. From the brichrn in what direction is the road running 
as it goes _past Mr. Hicks' home? 
A. I should say generally about a north direction. 
Q. On whose land was the road located Y 
A. The Burford hmd. 
Q. Is that true, as to the time prior to 1933? 
A. I think that prior to 19-33 the road was on the property 
line division between the two. 
Q. What was the general condition of that road? 
A. The original road, you mean? 
Q. Yes, prior to 1933? 
A. Unimproved countv road. 
Q. What was its width? · 
A. Approximately 12 feet, I reckon. 
Q. Give a little fuller description as to the condition of 
this road. 
A. Very poor, unimproved and quite often impassable. 
Q. Was it located on tl1e high lands or low lands, or just 
how wa.s it located f 
A. Low lands. 
Q. Was the road in a gully? 
A. Yes. 
page· 6 ~ Q~ In 1933 certain work was done on this road, 
was it notY 
A. Yes. 
Q. Why was that work done? 
A . .At the request. of the citizens who wanted _to get the 
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road more passable an allocation was put on that road, and 
the work is the result of that allocation. . 
. Q. What was the nature of the improvement Y 
A. The improvement was to take the road out of the low 
grounds and put it on the hillside. 
Q. On whose property Y 
A. The Burford property. 
Q. Who did the construction work? 
A. Jack Hardy, under my supervision. 
Q. Jack Hardy was the road foreman? 
A. Yes, sir. 
Q. What instructions did you give him at the time the work 
was doneY 
A. Sort of a blanket general instruction that we usually 
give to most of the foremen on work of that kind; namely, 
we go out and locate it, look the topography over and see 
where we have better alignment and better grades and see 
w~at the whole setup is, and then would endeavor to get 
the rig·ht of way from the property owners affected, and 
build the road on· that new line. He was given the same gen-
. eral instructions. 
page 7 ~ Q. At the• time this work was done did you know 
of the .construction of any ditches that were cut on 
tlie Burford property Y 
A. No, sir. 
Q. Did you give J\fr. Hardy any instructions to cut any 
ditches of that nature? 
A. No, sir. 
Q. Do you know of any agreement that Mr. Hardy or any-
one else made with respect to the drainage of the waters flow-
ing down from the Burford hillsides u:pder the road 1 
A. No, sir. 
Q. Did you make any such agreement? 
A. No, sir. 
Q. Does the ro~d foreman going out to do the work have 
any authority to make such an agreement! 
A. Yes, sir. · 
Mr. Allen: "\Ve object to that on the ground that the witness 
has testjfied that he gave Mr. Hardy blanket instructions, gen-
eral instructions, to build the road as he saw fit. 
Q. Did Mr. Hardy have any authority to make any agree-
~ent binding the :State to maintain any drainage system to 
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icarry off th~ water coming from the B:µrforcl. hillsides under 
the road? · 
Mr. Allen: We qbject to that on the same grounds., 
page 8 } for the same reasons as stated heretofore, and it 
is also a question of law. 
Q. Answer the questio~. 
A. If in his opinion the re-arrangement of the ditches 
would assist in highway maintenance, yes. _So far as binding 
the State, I don't think he could bi~d them indefinitely.. · · 
Mr. Allen: We object to that answer because it is not for 
the engineer to testify as to what the l~w is in the case. Tl:iat 
is for the Court to determin~. 
Q. Diel Mr. Hardy have any authority to agree on behalf 
of the State t~ maint~in the olcl :roadbed as a 4.rainage ditch 
:for the benefit of Mr .. Hicks' landJ 
A. No., sir:-
Mr. Allen: Sam~ obj~tio11. 
Q. Mr. Cunningham, if the Road Foreman go·es o-µt and 
'floes certain work in building a rp~d, aµd in tb~t work bla:sts 
stone, and throws the stone onto another man's pro~rty, 
what .are his duties with resm~ct t~ 'Sl.lCli sto11e·t 
A. H~ would h~~ to cl~an it up-. 
Q.. If he failed to elean it up would he be violating hls in-
structions as to his work? 
A. If he got a relMse °from the property owner it would ~e 
O.K. 
And further· this deponent sait4 not. 
Signature of this witness is waived by agreement of rc~)~n.-
:seL 
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a witness fotroduced in behalf of the: defend.'a:nt,, 
first being duly sworn, testified as follows : 
DIRE<Yr F.L~AMIN.ATION .. 
By ::M:r. Rogers~ 
Q. Vlhat is your occupation, Mr. Hilif . 
A .. Well, now, Highway Senior Operator. 
Q. How long have you oeen connected with the State High-
way Deparhnentt · 
A. 15 years. 
Q. Where is your home f 
A. Amherst. 
Q. Are you familiar with the State Highway 636 as it 
passes along Mr. Hicks' property r 
A .. Yes, sir .. 
Q. How long have you been familiar with that road Y 
A. Since July of 1932, I reckop, about then, when the State 
took it over. 
Q. Was that prior or subsequent to the relocation ~f that. 
road on the lands of Mr. Burford? 
A. It was a while before it was relocated. 
Q. What was the condition ·of that road prior to the work 
in 19387 
A.. The old road f · 
page 10 } Q. Yes. 
A. It was a. dirt road, regular county road. It 
was · narrow and bad some soft spots in it. It wasn 1t well 
graded / 
Q. What would be the condition of tlmt road after rains in 
the Iocali tv f 
A. Wen: sometimes it would be impassable to go over it 
without chains. . 
Q. You mean the road wa.s muddy Y 
. .A .. Yes, sir; and it would rut out. . 
Q. Was 'it necessary for the State to do any work on that 
road to keep it in a passa.ble condition Y 
A. Yes, sir. 
Q. ·what was the nature of the work that had to be done 
on it7 
A. "'\Ve used a machine on it, dressed it up. 
Q. ·what was done by the machine! 
A. Well, we would pull it from the edges to the center:, 
dress it down. Try to 01)en up a. water line on each side 
there .. 
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Q. If that work had not been done what would have re-
sulted to the condition of the old road t 
A. Been rutted out crosswise with water, and in some 
places -it would have been filled up hig·h. 
Q. Was mud constantly washing down into the olcl road 
from the Burf orcl Hillsides Y 
page 11 r A. Yes, sir. 
Q. If the maintenance work had not been done 
on it and the road had been abandoned, would the roadbed 
have become filled up with the soil washing clown from the 
Burford hillsides! 
A. Well, no traffic. l1ad been on itY 
Q. Yes. 
A. Yes, sir. Of course the weeds would have caught the 
dirt. 
Q. T;here was sufficient erosion of the Burford hillsides to 
cause the d<~posits to be formed in the old road if it had not 
been properly maintained 7 
A. Yes, sir. 
Q. Are you familiar with the work that was done on that 
road in 1933 ¥ . 
A. No, sir. 
Q. Do you know whether any work has been done on it or 
not? 
A. Yes, sir. I knew it was work done on it. I was pass-
inf{ through' at the time. 
Q. What was the rhaup:e in the road f 
A. Changed up above the old road to the right, going from 
the bridge toward Hicks' grocery store. 
Q. Were any pipes placed under the road at the time of 
the construction work in 19·33? 
A. Wooden culverts. 
page 12 ~ Q. Were they placed at natural drainage points¥ 
A. Yes .. sir. 
Q. What happened to the old road after 19::l3 f 
A. It was abandoned. 
Q. ·what was its condition durhig the years 1933 to 1937; 
what was the condition of the old roadbed? 
A. Well, it was left there and let them use it. It continued 
to grow up and dirt to catch in it. I reckon you would say 
it was used for to catch the water where came off the hills 
up there, what it would hold.· 
Q. Did soil pile up or build up in the old roadbed f 
A. Yes, sir. 
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. Mr. Rogers: I want to recall :M:r. Hill later; that is all 
I want to ask him now. 
CROSS EXAMINATION. 
By Mr. Allen: 
Q. Mr. Hill, after this new road was constructed on the 
~urford land, did you go there and clean out a ditch along 
the old roadbed Y 
A. No, sir. 
Q. Alongside? 
A. No, ·sir. 
Q. Do you know anything about those ditches being kept 
open! 
· A. It was one at the lower end, I would say from 
page 13 ~ where the second culvert was, right down to the 
creek was cleaned out. 
Q. What do you mean by the second culvert Y 
A. ·second culvert from the bridge. 
Q. That 8econd culvert is wl1ere Y 
A. It is above the entrance of 643 and 636. 
Q. With relation to the entrance to Mr. Nelson Hicks' place 
and the bridge over Harris Creek, where would you place 
that second culvert; is it between the bridge and entrance 
to Mr. Nels on Hieks' Y 
A. Yes, sir. 
Q. That second c~llvert is opposite Mr. Hicks' land Y 
A. Yes, sir. 
Q. And what did you do in relation to cleaning out the 
ditch there Y · 
A. We cleaned out the ditch, it wasn't along ·the old road; 
it wasn't along the old road, it was along thJ edge of the 
new road and the old road. 
Q. Between t~e old road and the new road Y 
A. Yes, sir. ' 
Q. What was the object ~f clea~ing out that ditch Y 
A. To keep t~e pipe open. . 
Q . .And that. was to convey the water from it, that was 
brought down toward the Hicks land, from the Burford .land 
to convev that water down to Harris Greek? 
page 14 ~ A. Yes, sir. . . . . .. 
Q. And to keep it from going over on the Nel-
son Hicks land? 
A. Yes, sir. 
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Q. When was it that you opened up that ditch as nearly 
as you can state? . 
A~ I don't know. 
Q. Have you any idea how long it was after the road was 
:completed in 1933 Y 
A.. No, sir. 
Q. Did you open up that ditch more than once! 
A. I wouldn't know. 
Q. What sayY 
A~ I don't know. 
~- You happen to lmow that that ditch was kept open up 
until the construction of the bridge across Ha.rris Creek when 
the road 636 was raised? 
A. No, sir; I don't. I didn't sta.y up there all the tim.~ 
Q. What sayY 
A. I wasn't up there all the time. 
Q. Who was up the1 .. e? Who had charge of that road T. 
A. I don't know . 
. Q. You didn't have charge of it? 
A. No, sir. 
Q. w·hen you went there to open up that ditch at whose 
request or direction did you go there Y 
page 15 } A. Well, I was under Mr. Gray at the time. 
Q. You went there at his direction, then? 
A.· No, he didn't give me the orders to clean out the ditches 
there. · 
Q. Somebody gave. you orders t 
A. Not-
Q. Who did? 
A. vVe had reg·ufar orders to keep up all ditches, culverts, 
where was· maintained on the highwav. 
Q. Under the general instructions you hacl then from the 
Resident County· Engineer it was your duty to keep that . 
ditch openY 
A.. Y eA., sir. 
Q. And you proceeded to keep it open t 
A. Yes., sir. 
Q. Did you ever keep that ditch open after the bridge was 
constructed across Harris Creek t 
A. We changed the ditch. 
Q. Changed ·1t Y 
A. Yes, sir. 
Q. What-
A. On the upper side of the road. 
Q. Upper side of the· new road t 
·96 Supreme Court of Appeals of Vuginia 
Knight Hill. 
A. Yes., sir~ 
Q. Over on the Burford landf 
page 16 ~ A. Yes., sir. 
Q. That wouldn't do anything toward keeph1g 
the water off of the Hicks land since the water was conveyed 
down under the road through the pipes 1 
k... Pipe was stopped up,. broken in .. 
Q. Keeping that ditch open on the upper side,. on the Bur-
ford land, wouldn't do anything to protect the Nelson Hicks~ 
land from the water being co~verged and brought down un-
der the roacl through those pipes to the Nelson Hicks land,. 
would it! 
A. Yes, it would. 
Q. How would it protect it? 
A. The water going· under that pipe at the time the ditch 
was changed, no water-
Q. What sayY 
A. ,v asn 't any water going under that culvert at the time 
the ditch was changed. 
Q. The pipes were temporarily stopped up? 
A. Yes., sir. 
Q. Then after you opened them up, why the water was thffill 
converged on the Burford land and brought down through 
those pipes toward the Hicks land,. wasn't it t 
A. Didn't open that one up. 
Q. What say? 
A. Didn't open that one np. 
page 17 ~ Q. ,,That one up Y This map that they have in-
troduced here shows six pipes. Where is that pipe T 
A. Don't show this one. 
Q. Only one of those pipes stopped r 
A. Yes, sir. 
Q. Can you show on that ma.p which pipe it was? They 
are lettered A, B, C., and this one doesn't seem to be lettered 
(Indicating· on Cunningl1am Exhibit No. 1). 
A. I can show yon on the other map better than I can this 
one. It is between this one here (Indicating on map later 
marked Selvage Exhibit No. 1). 
Q. Would you say tl1is one (Indicating) f 
A. The first one from th~ bridge. 
l\fr. Ailen: Suppose we designate it by some letter or 
something, Mr. Rogers. 
Q. Does the pipe you refer to leading from the Burford 
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land toward the Hicks land, is that pipe shown on this map 
Cun~ingham Exhibit No. 1? I understood you· to say it 
wasn't shown on the map. I ask you the question whether 
or not it is. Here is the bridge down here, isn't it Y 
A. Yes, sir. I believe that is the next one there (Indicat-
ing). 
Q. Is that the pipe that you unstopped? 
A. No, sir; that is the ope that is stopped up now. 
Q. That is the one that is stopped up nowt 
page 18 r A. Yes, sir. Anyway, it is the second pipe from 
· the bridge. That is right. · 
Q. North of the bridge Y 
A. Yes, sir. 
Q. That would be then the pipe designated as "D"7 
A. Yes, sir. 
Q. Which is not lettered here. Why c.ouldn 't you all put 
the letter there Y 
Mr. Rogers : Y 011 can letter it. 
Mr. Allen: I will put the· letter "E" there, then. (:M:ark-
ing on diagram) 
Q. That pipe is stopped up now 7 
A. Yes, sir. 
Q. When did you examine that pipe last? 
A. Wednesday~ the 23rd, wasn't it Y 
Q. You mean ,v ednesday, September 23rd, this month 7 
A. Yes, sir. 
Q. The other pipes are all open 7 
A. YeiS, sir. 
Q. Is that right Y 
A. I didn't examine all of them. 
Q. Why didn't you? You examined this one; w:hy didn't 
vou examine the rest of them? 
.. A. That one is the easiest to see from the road. 
page 19 } Q. You don't know whether the others a.re 
· · closed up or riot Y 
A. The ones I examined weren't closed up. 
Q. Did you examine .A, B, C and D (lndicating on Cunning-
ham Exhibit No. 1) ? 
A. Yes. sir. 
Q. And they weren't ~losed up T 
A. No, sir. 
Q. :So they still carry the water from the Burford · land 
over onto the Hicks land Y 
J 
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A~ Yes, sir. : c · · _ -: . . · 
Q; ·:MF~ 1 Hil.l, didIL'-t the ditch ,on the Burford side of the 
new.'l"oad,filllup 1and ·clidn't that cause the. water to flow over 
the road ontb 'the 'Hicks land? 
A. Might have filled up in an awful hard rain some times. 
Q. The Burford land is high up above the-
A. Yes, sir. 
Q. -Hicks land. Do you know when Mr. J. S. Kent, do 
you know when he opened those ditchesf 
A. No, sir. 
Q. What say! 
A. No, sir. 
Q. Has he charge of that road now Y 
A. No,1..sir. 
Q. Who has charge of it? 
'A. Mr. R. C. Burch. 
page 20 t Q. R. C. Burch7 
A. Yes, sir. 
Q. Can you state when was the last time that you opened 
up the ditch alongside the old road to protect the Hicks land 
from the water coming· from the Burford land, Mr. Hill? 
A. No, sir. 
Q. Have you any idea when it· was? 
A. No, sir. 
Q. Have you any idea hpw many times you opened up that 
ditch? 
A. No, sir. 
RE-DIRECT EXAMINATlON. 
By Mr. Rogers: 
Q. The old roadbed was in a sort of gully, was it not? 
A. Yes, sir. · 
Q. After the new road was put in in 1933, the old road 
acted as a ditch, did it not.? 
A. Yes, sir. 
Q. Which kept any water from going.onto Mr. Hicks' landt 
A. Yes, sir. 
Q. Between 1933 and the time the bridge was built in 1938, 
that old roadbed was gradually filling up, was it noU 
A. Yes, sir. 
Q. Did you make any effort to keep. that old roadbed open f 
A. I did not. 
page 21 t Q. Is not the work that you were speaking of 
. doing during Mr. Allen's cross examination, was 
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not that i_n collJlection with. tltls pipe at the place lettered 
"'E"? 
A. Yes, sir. 
Mr . .Allen: We object to the question as l?eing extremely 
leadmg. 
Q. Did you OJJen that pipe at any time .between 1933 and 
1938? 
A. Yes, sir. 
Q. Was that work done by yon! 
A. Yes, sir. 
Q. What is the work which you did! 
A. Opened that pipe. 
Q. During~ that time? 
A. Yes.; sir. 
Q. Did yol'l do any other work on. this old roadbed on Mr. 
Hicks' land f 
A. Not after the roads were changed. I did do some work 
on it before the road was changed. 
Q. Do you mean in 1933·y 
A. Yes., sir. 
Q. In other words., prior to 1933 you made an effort to work 
that road which was at that time used by the public I 
A. Yes, sir. 
Q. But after that time you did not f 
page 22 } A. I did no work on it 
Q. You did no work on iU 
A. No, sir. 
Mr. Rogers: Tlmt is all at this time. 
Mr. Allen= I would like for the record to show when Mr. 
Cunningham ceased to be Resident Engineer for Am.her.st 
County. · 
E. H. Cunningl1am: October, 1934. 
1\fr. Allen: Who were you succeeded by! 
E. H. Cunningham: G. D. Gray .. 
RE-CROSS EXAl\ITNATION. 
By Mr. Allen: 
Q. Mr. Hill, the work you did, opening up the ditches~ was 
done under 'the time that :Mr. Gray was Resident Engineer 
of Amherst County, and he didn't become Resident Engineer 
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of Amherst County until Oetober, 1934, when Mr. Cunning-
ham left? 
A. Yes, sir. 
, Q. So you must have opened up those ditches then after 
1934f 
A. Yes, sir, absolutely. 
By :Mr. Rogers: 
Q. By ''ditch", do you mean the culvert lettered ''E", or 
do vou mean the old roadbed Y 
A. The culvert lettered '• E ''. 
page 23 } By Mr. Allen: ( Continued) 
Q. How far down did you open that upf 
A. We kept it open to the creek. 
Q. How far is that from the c.reekY. That map- isn't drawn 
to scale,, I presume. 
Mr. Rogers : No, it is not. 
Q. How far, would you say, that ditch that you kept open 
extends from '' E '' to the creek Y · 
A. I wouldn't know a,bout that. 
Q. What say? 
A. I wouldn't know exactly. 
Q. Can you give us some idea.1 Wouldn't you say that 
that pipe there indicated by the letter ''E'' on· the Cunning·-
ham Exhibit No. 1 is about 100 yards from the bridgeY· 
A. Something like it. 
And further this deponent saith not. 
The signature of this witness is waived by agreement of 
counsel. 
page 24} D. H. SELVAGE 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION . 
. By Mr. R.ogers: 
Q. What is your occupation., Mr. Selva.ge 1 
A. Resident Engineer for the Department of Highways. 
Q. In what countyY 
Nelson Hicks v. Jas. A. Anderson, State Hwy~ Com. 101 
D. FJ. Sel1;age .. 
A. Amherst and Nelson. 
Q. ~ow long have you been Resident Engineer there? 
A. Smee July, 1938. . 
Q. J\fr. Selvage, I hand you here a map designated "Route 
636 in Amherst County'' showing relocation of Route 636 
from Harris Creek Bridg·e northwest. Was this map pre-
pared under your supervision t 
A. It was. 
Q. It was prepared at your direction? 
A. At my direction and under my general supervision. 
Q. Is this map an accurate survey of the present location 
of ·Route 636 and an accurate smvev of the general condi-
tions that exist there at the present "time? 
A. It is. 
Q. Does this map show· the creek and the correct location 
of the old roadbed Y 
page 25 ~ A. It does. 
Q. Does tbis map show the natural gullies along 
the hi!lsides of Burford's land Y 
A. Part of them. There arc gullies up above beyond the 
scope of this map. 
Q. Does this map show the location of pipes that were 
placed under the new location of Route 636? 
A. It show2 the pipes that are there at present on the new 
location of 636. 
Q. Mr. ·Selvage, what does this map mean when it dei;,ig-
nates "Nat Ditch"t 
A. Natural ditch or gulley. 
Q. What does it mean when it designates "Ditch cut by 
State"¥ . 
A. That is one of the ditches that was apparently not a 
natural ditch, cut up on the Burford land. 
. Q. When this map refers to ditches as '' grass lined" or 
''bare", does it present an accurate picture of those ditches 
in their present condition? . · 
A. Yes, sir. · • 
Q. Does the map show any cross section of the ditches 
natural and artificial? 
A. It does. 
Q. Explain those cross sections, what information is shown 
about them. · 
A. Those sections show the width of the ditch, 
page 26 ~ or g·ully, a.t top and bottom, and the depth. 
. Q. And that information is a correct picture of 
the size of the variou.s ditches 7 
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A. That.is right. 
Q. As shown by the survey whfoh was made under yQur 
supervision? 
A. That is right. 
Q. When was this survey made Y 
A. About the first of September~ 
Q. What are the natures of Mr. Burford's hillsides? 
A. They are steep, and in places rig·ht badly washed, eroded. 
On other places they are fairly well grasseq. over~ They are 
cut by a number of natura.lly formed gullies. In places where 
these ditches referred to as '' cut by State" show, they. are 
old gullies below them which have evidently been stopped· by 
these new ditches and those old gullies have heal~d over. 
There is no more erosion in them. 
Q. The whole hillside from the bridge going north is a 
rolling hillside, is it not Y 
A. Yes, sir~ 
Q. The naturally formed ·gullies are between the various 
knolls on the hillside j 
A. That is true. 
Q. When you speak of the condition of the hillside as being 
worn in spots, and bare, showing erosion, are you 
page 27 ~ speaking of the ditches or are you speaking of the 
general condition of the land? . 
A. Of the general condition of the land. Any number of 
places on the· hillside you can see where the vegetation has 
been disturbed in patches and erosion has started; and that 
has no connection with the ditches. 
Q. Either. the natural ditches or the artificial ditches? 
A .. That is true. 
Q. Now., Mr. Selvage, when you mentioned a moment ago 
that the ditches cut by the State led up to a natural gall or 
eroded place on the hillside, and that it has appeared that 
the erosion has been stopped by the cutting of that artificial 
ditch, explain with particularity with refei·ence to these va-
rious ditches and the station number as shown on the map, 
the conditions above the artificial ditches, the condition~ be-
low the artificial ditches, and the natural ditches and sue~ 
as that. 
A. At Station 17 plus 72 there is a natural gully that en-
ters the road. Just above the road on tliat gully two of these 
cut ditches come in, one leading !lpproximately east, and the 
other one ~orth. The one leadmg to the north intercepts 
three old gullies which show as depressions in the field. Those 
' 
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gullies since the ditch is there have grassed over ·and healed 
completely so that there is no more erosion .. · 
page 28 ~ Q. Ha.ve they healed over below f 
A. Below. 
Q. How is that shown on the map? 
A. It is indicated in red. Those old gullies headed toward 
the road at about iStation 19 plus 15 or 20 and Station 20'! 
.At Station 18 plus 40, approximately,,-that is right here-
there is an old gully which has also been healed ·by virtue 
of this ditc.h out above it and stopping the water from run-
ning down it. 
Q. "What is the depth of that artificial ditch! 
A. It varies from a :root to two and eight-tenths feet .. 
Q. vVhat is the GOndition of it, is it raw or-
A. No, it is fairly well grassed. There is a s11ort area in 
there probably 30 feet that is ba1~e, but the majority of the 
ditch is grass lines. 
Q. Where it is g·rass lined is tlie ditch eroding· at the pres-
ent time! · · 
A. No. And I ani unable to say that that bare spot, whetlier 
that is new erosion starting,or whether it is an old place that 
just hasn't healed. 
Q. What is the condition with respect to the ditches at 
Station 14 plus 45? 
A. There is a large natural ditch there, runs way back 
up into tbe "Burford property. It is around 15 feet wid~ at 
the top, and about 2 feet at the bottom, and approximately 6 
feet deep. . 
page 29} That has trees and shrubs and old logs in it., 
and· it is pretty thoroughly covered with vegeta-
tion. Leading off from that approximately north there is 
a ditch which is lined with grass, which is apparently a cut 
ditch. It is about Rix feet wide on top and two feet in the 
bottom, and sli,ghtly over a foot deep. It g·oes up the hillside 
until it intercepts a gall or gully_ on the hillside that is 16 :feet 
wide on top and about a foot wide at the bottom, and 3 to 4 
feet deep. That old gully there stops when it hits this ditch, 
showing that the ditch has prevented any further erosion· 
at that point. · 
· Q. Are there any indications of a natural gall below the 
artificial cut? 
. A. Yes. There was an old gullv that went below that ditch 
for some distance, and it is obliterate·d now. 
Q. Is that a cont~nuation of the natural gully? 
4, Jes~ 
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· Q. Is the. land below the cut ditch grassed overf 
A. Well gTa~sed. · 
Q. Is any er'osfon taking place below the c:ut ditch f 
A. No, sir. 
Q. Can you give any c;>ther partieula.ritiesf 
A. At Station 12 plus 14, which is just north of Mr. Hicks" 
entrance, there is a. ditch starts there and runs approximately 
north for a short distance and then turns more to 
·page 30 ~ the east. That is rather a long ditch., and runs 
back on the hillside to a large gully. Apparently 
when that ditch was new it intercepted that gully and .pre-
vented erosion down the hill, but at some time in the past it 
has broken over and the water is following the old natural 
channel on down to the natural ditch which enters the road 
a.t 14 plus 45. . . 
At Station 9 plus 77 there is a natural ditch there that 
enters the road and runs up the hillside some little distance. 
And 2 cut ditches feed into that. The one on the north side 
. of the gully is grass lined. 
· Q. About how deep f · 
.A. A little over a foot deep. The one on the opposite sid'e 
· g-oes back ancl intercepts a. natural gully. That gully is 9 
feet wide and 2 ieet in the bottom. 
Q. Are you speaking of the natural gully f 
A. The natural g-ully. . 
Q. "\Vhat is its condition with respect to grass or erosion?' 
A. Just the same as the rest of these case$: the g1.1Ilies are 
bare, and still eroding-, and the ditches are pretty well g-rassed. 
Most of them thoroughly g·rassed. 
Q. Wnat do you mean when you say-'' gully" and when you 
sav ''ditches" f . 
A. I mean the gully is the natural result of erosion; whereas 
: the ditch is something· that has been cut. That is 
· page 31 ~ the way I am using- it. At Station 7 plus 23 there 
are two gullies, these are natural gullies, whicll 
come together a short distance above the road. One of these 
is about 12 feet wide on top and two feet on the bottom, four 
feet deep. Both of them are about the same ~ross section. 
There. is, a ditch leading· into that that. I am not prepared to 
sav whether it is a. natural ditch or a cut ditch. It is not 
very long·, probably 50 or 75 f~et; it is .bare. From its po-
sition on tl1e ground it looks like a. cut ditch, but the cross 
section of;· it is rather·irregular.,- and it is hard to tell whether 
it is cut or natural. 
Q. For the purpose of making the record clear, would you 
/ 
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refer to these ditches and gullies, when you are speaking of 
the natural gullies say ''natural gullies", and when you are 
speaking of the ditc.h, say "c~t ditch". 
A. All right. At Station · 4 plus 58 there are 2 natural 
g·ullies coming- together just above the r~ad, and one- cut 
ditch, which is only partly grassed. All above this cut ditch 
nre patches of erosion, and above the natural ditches. At 
the point where this ditch enters the road there was appar-
ently a culvert or other drainage structure which has become 
blocked and the water from this point does not cross the 
road but runs down the east side of it to Station 2 plus 59. 
At approximately ;Station 3 plus 20 there is a natural grass 
· lined ditch which does not seem to show any evi-
page 32 ~ donce of erosion at this time. 
Q. "\\'here does the water from those last 2 
ditehes tha.t vou refer to cross under the road 1 
A. It runs"' down the east side of the road, that is the Bur-
ford side., to Station 2 plus 59, and goes under the road, and 
thence to Harris Creek. 
Q. What is the e.onclition of the roadside on the west side of 
tl1e road at that culvert? 
A. At Station 2 plus 59¥ 
Q. Yes. 
A. There is a ditch leading· from that culvert on to Harris 
Creek. ·-
Q. Is that ditch open nt the present time T 
A. Yes, sir. 
Q. Turn this map over, and I will ask you if there is a 
survey of the eroi:::s section of the road from the bridge to 
that culvert, which you just spoke of, and shows the cross 
section of the ditch on tbe west side of the road Y 
A. Yes, sir. There are cross sections taken at 25-foot in-
tervals from Station 2 plus O to 3 plus 00, and then one other 
one taken 50 feet further on at Station 3 plus 50. 
Q·. What does the survey of that cross section show with 
respect to the ditch on the west side of the road f 
· A. Shows a ditch running to Station 3 plus 00, 
page 33 ~ and at Station 3 plus 50 that ditch has played 
out and there is a fill section so that no ditch is 
needed. 
Q. Where does the culvert come under that road, at what 
station? 
A. Near this point? 
Q. Yes. 
A. At Station 2 plus 59. 
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Q. Is that dite.h open at the point that culvert comes under 
the road? 
A. Yes, sir. 
Q. Is it open farther back up the road1 
A. Yes, sir. 
Q. In other words, all of the water~ drainage and erosion 
coming under the road at the culvert at station 2 plus 59 has 
an open ditc.h to carry the water on into. the creek t . 
A. That is right. \ 
Q. How deep is that ditch 1 
A. It varies from 2 feet at Station 3, to 3 feet at Station 
2 plus 25. And at Station 2, where we go on to the bridge, 
t)lere is a fill section which makes the ditch about 5 feet deep. 
Q. Is that ditch open at the present timeY 
A. Yes, sir. 
Mr. R-Ogers : I now introduce the map used by this witness 
as Selvage Exhibit No .. 1. 
page 34 t Note : This large map is now marked and filed 
as Selvage Exhibit No. 1. 
Q. (Showing witness a picture) You recognize that pic-
ture, 1Yir .. Selvage Y 
A. Yes, sir._ 
Q. Who took it f 
A. I did. ' 1 
Q. What is it a picture oft 
A. It is a picture of Mr. W. K. Hill standing in this ditch 
that we have just been discussing at the lower end of the 
pipe at Station 2 plus 59. 
Q. Will you introduce that as Selvage Exhibit No. 2 ~ 
A. Yes, sir. 
Note ~ This picture is now marked and filed as Selvage 
Exhibit No. 2. . 
Q. Have you anything further to add with respect to the 
survey of the road? · 
A. I think we have covered the matter of the ditche·s on 
the upper side. The ditches and gullies on the upper side. 
Q. Do you know where the two natural. ditches that come 
together at Station 7 plus 38 lead from with respect to farther 
back up on the hill Y . . . 
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A.. From the general vicinity of Mr .. Burford 's barn,, house. 
Q. What is the condition of that land up around his barn 
or house: 
page 35 } .A. There is some erosion up there. 
Q. Is the land in cultivation or is it in grass, or 
is it bare? 
A. My recollection is it is grass with some bare sp0ts .. 
Q. Is the territory. around his barns and stables clear of 
graas7 
A. I didn't go up there to look at it. · 
Q. Go ahead with the remarks you were making abO't:tl the 
map, Selvage E,xhlbit No. 1 Y 
A. Opposite Station 7 plus 38 in the old road .a consider~ 
able mound has built up, and this mound to a lesser degree 
extends down into Mr. Hicks' field.. This is probably the 
largest one of the mounds built up at the pipe lines, and is 
below the pipe line which drains the two large :natural gul· 
lies which go up to Mr. Burford 's house and barn. In other 
words, the biggest pile of dirt that you· have in the old road 
and in Mr. Hicks' field comes not below the cut ditches but 
below two natural gullies which have been there evidently 
for years.. · 
Q. Mr. Selvage., did you state anything with regard to the 
general conditions on Mr. Burford 's hillsides as to the land 
not immediately at any of the ditches,. is it eroding any· 
where? 
A. I think I covered that in the beginning, that a number 
of places all over the hillsides there are bare · 
pag·e 36 }- places, far away from any ditches or g11llies, either 
cut or natural; places where the ground has been · 
denuded of vegetation, and erosion is starting. 
Q. Mr. Selvage, the bridge over Harris Creek shown on · 
this map marked Selvage Exhibit No; 1 was changed in what 
yea·rt 
A. The present bridge was built in the fall of 1938 .. 
Q. What is the level of the bridge and the road approach-
ing the bridge as it now exists as compared with the con-
dition prior to the time the bridge was put in T · 
A. My recollection is the condition of the road just prior 
to construction of this new bridge is rather hazy. There 
was an old bridge just below and practically parallel to the 
present bridge. I am unable to say how high this old bridge 
was above the water of the stream bed, but I have a picture 
·here showing Mr. Knight Hill, who is approximately 6 feet 
· tall, standing at the e.nd of the old abutment~ which was evi-
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dently built as a temporary structure after another bridg,e 
had washed out on this present location. · The top log of the: 
cribbing which shows in the l!icture is· approximately . five. 
feet above the stream bed, and m order to have had a bridge: 
there such as was there it would ha.ve been necessary to have: 
ha.d one cross. log in the cribbing which would have acted as. 
a sill for the stringers of the bridge, which would 
page 37 } have brought the old bridg·e up to approximately 
six feet above the water level This old bridge 
was a log stringer bridge, apparently built a temporary 
measure after an existing bridge had washed out, and when 
I came to Amherst in 1938 !·found funds set up in the budg·et 
for the fiscal year 1938 ancl 1939 for the construction of a 
·bridg·e a.t this point. I took the bridge foreman Mr. Talbot 
to the site of the bridge and showed him the approximatfr. 
location on which I wanted him to build the new bridge. Tal-
bot is a man of a great deal of experience in bridge work 
and with these small bridges you do not have to give him a 
great deal of instruction as to how to build the bridge. So 
for that reason we made no survey and I don't recall the 
details very clearly. I do recall, however, the old road, which 
is the present road, led to the bridge site and showed clearly 
that a bridge had been washed away at some time in the past. 
And to the best of my recollection and belief this new bridge 
was built very close to the same elevation as the structure 
which had washed away. 
Q. Will you introduce. that as Selvage Exhibit No. 3f 
A. Yes, sir. 
Note : This picture is now marked and :filed as Selvage 
Exhibit No. 3. 
A. (Continued) 1 have here another picture showing Mr. 
Hill standing under the present bridge. And it can 
page 38 } be seen that it is .barely six feet above the water. 
· Q. Will yon introduce that as Selvage Exhibit 
No. 4f . 
A. Yes, sir. 
Note: This picture is now marked a.nd filed· as· Selvage 
Exhibit No. 4. 
Q. I hand you another picture. · Tell us what that is a pie-· 
ture of.· 
A. .Just a general view of the bridge .. 
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Q. Does it show the cribbing of the old bridge? 
A. Yes, sir. It shows the cribbing of the old bridge, and 
taken in connection with the picture just introduced it can 
be seen that there is very little difference in the elevation 
of the present bridge and the elevation of the temporary 
bridge which was replaced. 
Q. Will you file thatY 
A. Yes. 
Note : This picture is now marked and filed as Selvage 
Exhibit No. 5. 
Q. The ditch which is on the west side of the road as it 
approaches the bridg·e has been there how long? 
A. I couldn't answer that. So far as I can tell it has al-
ways been there. 
Q. Do you know whether it was there a.t the time the bridge 
was built in 1938? 
A. I couldn't say. 
page 39 } Q. Does the map ma.rked Selvage Exhibit No. 1 
have any notation about the extent of the road 
surfacing work that was done in 1938 at the time the bridge 
was installed? 
A. Yes, ·sir. I showed on there the end of the work that 
was done at that time, which can be seen, because there is a 
different stone in the surfacing at the bridge. That ended at 
Station approximately 3 plus 10. And that far back there 
was nothing done other than resurfacing the road with stone. 
Q. Was the surf ace of the road raised at the time the 
bridge was built between the culvert at Station 2 plus 59 and 
the end of t.hat construction work that you have just spoken 
off · 
Mr. Allen: Toward the bridge? . 
Mr. Rogers: Away from the bridge. 
A. I can't say about that from the standpoint of actually 
recalling· what was done there, but there is only a small 
amount of cover over the pipe at 2 plus 59, just a minimum 
cover. And the appearance of the grade would indicate that 
there had been no raising of the grade between those points. 
Q. How much soil is over top of the culvert Y 
A. Between a foot and a foot and a half. 
Q. Was that culvert there before the bridge was built 7 
A. I couldn't say of my own knowledge. 
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page 40 ~ CROSS EXA~llNATION. 
By Mr. Allen: 
Q. Mr. Selvage, prior to 1938 when the old wooden bridge 
was across Harris Creek and prior to the time that it was 
replaced by the present bridge, don't you know that in com-
ing toward. the old bridge along 643 before it converged with 
636 and going toward the creek along 636 toward 643 that 
in order to get onto the bridge you had a considerable grade 
up to the bridge both along 643 and 636, and that those roads 
were far below th~ level of that bridge Y 
A. No, sir; I don't know that. . 
Q. Do you know that that wasn't a fact T 
A. Only by the physical evidence on the ground at pres-
ent. 
Q. What do you mean by that? 
A. That pipe, and the grades of the road as they now exist. 
Q. Do you mean to tell me that you have no records in any 
office of the State Highway Department of Virginia that 
showed whether that road was raised leading to the present 
bridge on either side f · 
A. None at all. 
Q. Did Mr. Talbot have charge of; anything but building 
the bridge! 
A. No; sir. 
Q. Who had charge of the road; who would have con-
structed the road there f It was constructed while 
page 41 ~ you were a Resident Engineer of Amherst County? 
A. I couldn't tell you; any one of several men 
might have been in charge of that. 
Q. Haven't you any records Y Don't you all keep your 
business any better than that Y • 
A. We keep adequate records of what we need. 
Q. Produce them, sir. Tell us who built that road. Bring 
him here and let's see whether he didn't elevate it or not. 
A. As I say, I can't tell you. 
Q. Who can tell me Y 
A. I don't know. This happened 4 years· ago, more or 
less. 
Q. Might ·have happened 50 years ago; we want the records 
on that. · 
A. I don't know. 
Q. You don't know whether that road was elevated or not Y 
A. I am convinced that it wasn't by the· physical aspects· 
of it. · · 
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Q. I am not talking about your opinion. I am talking about 
a fact. Do you know whether that road was elevated or not Y 
It has been testified in the record the road was elevated. by 
a ·good many feet in order to put the present bridge on a 
level. with the road leading· in either direction across Harris 
Creek, isn't that sol 
.A. How is that Y 
page 42} Q. The present bridge is on a level with the 
road leading from either side of it, isn't it Y 
A. Yes, sir. 
Q. Now I want you to state whether you can state of your 
own knowledge whether that road was elevated or not lead-
ing_ to that bridge. 
A. I think I have already stated that it appears that it has 
not been elevated. 
Q .. Appears Y I am asking you to state of your own knowl-
edge whether you know whether it was elevated or not. You 
were the engineer there in ch~rge of it. You won't produce 
any records. Now I want to know what your knowledge is 
as to that. · 
A. My recollection is that the bridge now existing was built 
at essentially the same elevation as the temporary bridge 
which was there. · 
Q. That is your recollection? 
A. Yes, sir. 
Q. Now these various natural gullies and ditches cut by 
the State on the Burford land leading down to the new road, 
secondary highway Number 636, all of those natu.ral ditches, 
-natural gullies, rather, and artificial ditches cut by the 
State lead to pipes, do they not? 
A. That one at approximately Station 4 plus 50 does not 
have a pipe there functioning at present. 
JJage 43} Q. All the others have, haven't they! 
A. I do-
Q.· Let me interrupt you there. You said there isil 't a pipe 
functioning there at present. There is a pipe there leading 
under the road Y · 
A. If it is it is· covered up. 
Q. Po you know whether it is there or not? Where is that 
·station on your map? 
A. Rig·ht here (Indicating on Selvage Exhibit No. 1). 
Q. All of those other natural ditches and artificial-natural 
' gullies and artificial ditches lead to pipes, do they not, as in-
dicated on your map by linest 
. A. That is the way they are indicated.. There is no pipe 
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at Station 16 plus 50 where there is a natural gully leading 
in to the road. · 
Q. That is this one (Indicating) Y 
A. Yes, sir. · 
Q. How many pipes are under that road, according to your 
map? 
A. 7 functioning. 
· Q. And those natural gullies and artificial ditches con-
verge the water and carry it to those pipes and it is poured 
through those pipes toward the Hicks land, is it notY 
A. I would say it runs through them rathe1· than ''poured''. 
Q. Well, if it rains hard enough it pours, doesn't 
page 44 ~ it? 
A. And the water runs through the pipes. 
Q. And it is converged from this hillside through those 
gullies and cut ditches! 
. A. Yes, sir. 
Q. To those pipes? 
.A. Yes, sir. So that instead of entering the ditch on the 
upper side of the road and running to them, it runs to them 
through the field, and the same amount of water gets to the 
pipes. 
Q. It is converged and poured over there in lumps Y 
A. But carries less mud and silt than it would carry if it 
washed over the banks and down the natural, down the ditch 
of the road. 
Q. Well, that is a question of opinion, is it noU 
A. No, sir; that is a question of fact. 
Q. Your facts don't agree with ours, then, Mr. Selvage. 
That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Rogers: 
Q. Mr. Selvage, this culvert at Station 2 plus 59 is in the 
same location as it was in prior to the building of the bridge 
in 1938. Has the road approaching that bridge been raised 
any? · 
A. Couldn't see how it could have been. 
page 45 ~ Q. Why do you say that¥ 
A. Because there would have been at least a foot 
of cover over that pipe, and there is only a foot or foot and 
a half over it now. 
Q. Mr. Selvage- • 
A. Just a minute. I think that Mr. Hill and ~fr. Richeson 
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can testify to the time that pipe was put in to replace a 
wooden box which was there. 
Q. Explain the nature of this secondary road, whether any · 
survey was made of it, and whether there was any reason 
to have any written records with regard to the construction. 
of the bridge or the relocation of the. road. 
A. The work done in 1933, I am unable to say whether 
there was a survey made or not. I find no record of one. 
As to the work done in 1938 which was the replacement of a 
bridge on a location where one had previously stood, there 
was no need for a survey, and I know none was made. 
Q. Is it customary to make surveys and keep permanent 
records of work done on secondary roads of this type Y 
A. Not work of that nature. 
Q. Here at Station 17 plus 77 your map shows a natural 
ditch and also a grass lin~d ditch that cuts up on Burford.'s 
hillside in a norther]y direction. Explain the slope of the 
hillsides there and whet.her that ditch carries any water to-
ward Mr. Hicks' land that wouldn't have g·otten 
page 46 ~ to Mr. Hicks' land by riatural drainage if the ditch. 
hadri 't been built. 
A. I am unable to see how it could. The profile of the road 
shows a summit at Station 20. And there was an old gully 
which is grassed over which comes to the present road at Sta-
tion 20. This cut ditch in the field runs out at approximately 
Station 20, opposite Station 20, in the field, so that that water 
which is now entering the road at Station 17 plus 77 would 
have come to the road between the pipe line and Station 20. 
It would then have followed down the ditch of the road and 
gone into the pipe at Station 17 plus 77, even had there been 
. no ditch cut in the field. . 
Q. Mr. Selvage, I hand you for your observation four pic-
tures that we will mark Selvage Exhibits Nos. 6-A, 6-B, 6-C 
and 6-D, and ask you if you took those pictures t 
A. Yes, sir. 
Note : These four pictures are now marked and filed as 
Selvage Exhibits Nos. 6-A,· 6-B, 6-0 and 6-D. 
Q. What are they pictures of Y 
A. They are pictures of a truck loading hay out of Mr. 
Hicks' bottom, the bottom in question in this case. They were 
taken on September 23rd in the afternoon. That truck is 
taking out the fourth load of hay out of the :field. And there 
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is still. a considerable amount of it left. The one 
page 47 ~ marked 6-A shows the truck pretty heavily loaded 
in the lower corner of the field, where if it was any 
tendency for it to be swampy it would be miry at that time. 
I can't say as to just when · we had the last rain, but my 
recollection is it was jus.t about a week be!ore September 
23rd. Picture 6-B was taken from up near Mr. Hicks' drive-
way, and shows the truck in the lower end of the bottom with 
a considerable amount of hay on the ground, and shows the 
area from which hay had been taken. 
RE-CROSS EXAMINATION. 
By Mr. Allen: 
Q. Mr. Se~vage, did you examine this hay? 
A. Casually. 
Q. liow close did you get to iO 
A. I walked through it. 
Q. You say "casually". What examination did you make 
. of the hay? 
A. I kicked around in it. 
Q. Didn't you find it full of mud? 
A. No, sir. 
Q. None whatever? 
A. Didn't notice anv. 
Q. were you looking for mud? 
A. Yes, sir. 
page 48 ~ Q. So you say there wasn't any mud in that 
hay? 
A. I didn't see any. 
Q. · Don't you know there is a considerable portion of that 
hay that wasn't even hauled off of those bottoms, or do you? 
A. No, sir; I don't know it wasn't hauled off. 
Q. You don't know that it was, either, do youY 
A. All I could see was that it had been mowed, and. that 
it was gone, and that the truck was running toward Mr. Hicks' 
barn taking it up there. 
Q. Your picture shows a lot of it left there on the ground 
doesn't iU ' 
A. Yes, sir. That truck was loading at the time. 
Q. There isn't any truck there in the other one, picture 
6-B? 
A. Yes, there is the truck. The truck is in the picture, 
right at that point. 
Q. It has gone beyond it Y 
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A.. No, sir. 
Q. Isn't it headed the other wayf 
A. Picture 6-A and 6-B show the truck very elose to the 
~ame position. At the time that those piles of hay was left 
<>n the ground the truck was still loading it and it was mid 
afternoon, so I presume he was going to take the 
:page 49 } rest of it. 
· Q. Mr. Selvage, doesn't that picture 6-D show 
that the truck has passed hay and is headed away from the 
Jiav that there is behind it? 
A. Yes, sir; before I had left there he had turned around 
:and started back loading. 
Q. Are you a farmer as well as an engineer f 
A. No, sir. 
Q. Did you ~ver farm any! 
A. No, sir. . 
Q. Do you know anything ·about bay J 
A. I have had to handle some of it. 
,Q. In what wayY 
A. For stock, working ror the State. 
Q. Did they buy it on your judgment 1 
A. No, sir. 
'Q. Vou just had the distr~ution pf iU 
A. Yes, sir. And I s·aw it after they bought it. 
Q. Didn't' make any difference to you whether it was good 
hay or not, you weren't responsible for it. 
A. I want my mules kept up. 
Q. Didn't buy any of it from Mr. Hicks, did tbeyY 
A. I don't know about that. . 
Q. They didn't buy any of it from Mr. Nelson Hick~ did 
they? 
A. Not that I know of. 
page 50 } Q. How much did . .that bridge cosU 
A. I couldn't tell you off .:.band .. 
Q. Can't you give us some idea? 
A. The steel in it was sa,lvaged and I couldn't say whetbe_r 
we used any lumber or whether that lumber was also salvaged. 
We probably spent in the vicinity of a thousand dollars 
there. 
Q. The only person that you can recall that was. connected 
with the road or the bridge at that time was Mr. Talbot who 
you say was an experienced bridge builder? 
A. Yes, sir. 
Q. Where is Mr. Talbot? 
A. I couldn't tell FOU. 
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Q. What was 11:r. Talpot's namet 
A. He is still with the Highway Department. 
Q. What are his initials Y 
A. First name is Raleigh, and I believe his middle initial 
is A. 
Q. And he is with the Highway Department now1 
A. Yes, sir. . 
Q. How long did it take them to build that bridg~ ; how long 
were they building it 7 
.A.. I don't know, but ordinarily a bridge of that type we 
build it in 2 weeks to a month. 
Q. Weren't they engaged in building that bridge consid-
erably more than a month Y 
page 51 } A. I said I couldn't say. All I can figure on is, 
what we usually do. 
Q. I am asking you about this specific bridge. 
A. I told you I couldn't say. 
· Q. Isn't there anybody that can tell us anything about how 
the State ·Highway Department does its business, and how 
long it takes to build a road t 
A. Yes, sir. I told you how long it took to build the. bridge, 
but not that particular one. 
Q. I am asking you about this particular one, not about a 
bridge down here across the James River near Norfolk. I 
am asking you about this bridge up there at Harris Creek in 
November, 1938, near the Nelson Hicks land, how long 'it 
took to build that bridge. 
·•· 
Mr. Rogers: He stated several time~ he didn't know how 
long it took. 
Mr . .Allen: Let him answer. 
Q. Who can tell us about it f 
A. Mr. Talbot might be able to remember. 
Q. Will you all get ~fr. Talbot here and let us examine 
him and see if he knows any more about it than you do? 
A. I have nothing to do. with getting him here. 
Mr. Rogers: You are free to call Mr. Talbot. 
Mr. Allen: I don't know where he is. I wouldn't know 
where to call him trom, the Army, .State of Vir-
page 52 ~ ginia, or where he is; never heard of him before .. 
By Mr. Rogers: 
Q. Do you know where Mr. Talbot is Y 
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A. Mr. Talbot's home address is Dillwyn. He works I 
think in the Lynchburg District, but I haven't kept up with 
hls movements. 
Mr. Allen: We call upon the State Highway Commi~sioner 
to introduce evidence that will show exactly what was done 
toward the construction of this bridge and relative to the 
road on either side thereof when this bridge was built in 
1938. 
By Mr. Allen: (Continued) 
Q. How long· was it that you had been on Mr. Hicks' land 
before you took these pictures¥ 
A. How is that? 
· Q. I said, how Ion$' was it that you had been on Mr. Hicks' 
land prior to the takmg of these pictures 7 
A. About an hour, or an hour and a half. 
Q. I know, but. hadn't yon been there a week or ten days 
before you took these pictures 7 
A. I been there several times; I conldn 't say just when I 
was there. 
Q. You said the pictures were taken on September 23rd, 
I understood you to say? 
A. Yes, sir.· 
page 53 ~ Q. Hadn't yon been there the preceding week 
or the week before that, within two weeks before 
.September 23rd Y 
.A. I expect I was. . I was up there several times. 
Q. You are the only one who can tell me. Yon say yon ex- · 
pect you were. Don't you know that you were 7 
, A. I know I have been up there a number of times, Mr. 
Allen, but I don't keep a record of the dates. 
Q. You keep a record of some dates, for you kept a record 
of this date. Why didn't you keep a record of the other 
·dates·, 
A. That was my birthday. Q. ,vere you 70 or 807 
A. 42. 
Q. When you were up there prior to September 23rd, 
whether it be one week, two weeks or whatever it be, didn't 
you find these bottoms very swampy 7 
A. I found them wet. 
Q. Didn't you find them swampy and. didn't you remark on 
it? 
.A. I remarked on it being· wet. 
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Q. How wet 0l 
A. Awful wet. It had just rained just before that a short 
time and everything was wet. 
Q. Didn't you walk through those bottoms with Mr. Hicks 
on this occasion and find them in a very miry condition, and 
you remarked on it to Mr. Hicks7 
pag·e 54 ~ A. I walked through there with Mr. Hicks, and 
the bottom was wet, so was the road. But as to 
any remark I made about I don't recall. I remember Mr. 
Hicks commenting right much about it being awful wet. 
Q. You a.greed with him, didn't you? Wasn't it miry? 
Answer it specifically, please, sir; state if it wasn't or was. 
A. It was wet. 
Q. D_idn 't you walk into places that you couldn't walk 
through, or didn't want to walk through, and had to go 
. around, change your direction; don't you remember that T 
A. Yes, sir. 
Q. How many of those places did you strike Y · 
A. I don't know, some of them where water was standing. 
And some places the weeds and hay were so high that it was 
wet and I didn't want to go through that. 
Q. That was prior to the time this hay was cut f 
A. Yes, sir. 
Q. If you had gotten mired going through there why 
wouldn't the hay g·et mired when it was cut, and while it was 
standing? 
A. It didn't, thoug·h. There is the picture, and the pic-
tures speak for themselves. 
Q. The pictures don't show whetl1er it is miry or not. How 
can you tell that from the picture! 
A. When you see a truck running around. in a 
page 55, ~ grass field with somewhat in the neighborhood of 
two tons of hay on it it is not miry. 
Q. How do you know it isn't? 
A. The truck would have gotten stuck. You can only run 
a truck on reasonably drv ground. 
Q. That is all. .. 
And further this deponent saith not. 
The signature of this witness is waived by agreement of 
counsel. 
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a witness introduce~ in behalf of the defendant, 
nrst being duly sworll;, test~fied as follows.:. 
DIRECT EXAMINATION • 
.By l\fr. Rogers: .. 
Q. What is your oocupa tion 7 
A. District Engineer of the ,State Highway Departmentt 
having charge of the Lynchburg District. 
Q. How long have you been District Engineer there2 
A. Since January, 1938. 
Q. Mr. M-0vVane, have you h.ad occasion to go over Route 
636 as it passes along Mr ... Hicks' land! . 
A .. I have. · 
Q. Are these pictures that were taken. hy you f 
A.. They were.. 
Q.. Will you mark these as Exhibits Mc Wane Nos.. 1) 2 
and 3? 
.A.. Ye5:, .sir. 
Note: These three pictures are now marked and filed as 
Exhibits McWane Nos. 1, 2 & 3., respectively. 
Q. I believe you stated you took those pictures~ did you 
not? 
A. Yes, I took them. 
Q. vVill you describe generally what they show from where 
they were taken, and what they are pictures of 1 
· A. Picture No. 1 was taken from a position on 
page 57} the west side of the present road at about Station 
3, looking north, and shows the area between the 
creek and the present road, with a small view of the Burford 
hillside in the upper rigbt-:hand corner .. 
Q. That is Exhibit McWane No. U 
A. Yes, sir .. 
Q. What does Exhibit McWane No. 3 show? 
A. Exhibit Mc Wane No. 3 was taken from the same ap-
proximate location, and looks toward the Burford hillside 
showing the general slope of the Burford land in relation to 
the present road. 
Q. Where was picture marked Exhibit Mc Wane No. 2 taken 
from? : 
Af This picture marked Exhibit McWane No. 2 was taken 
from the west side of the present road, from about Station 
14 plus 25 in a northerly direction looking in to the hillside 
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of the Bnrf ord · land. This picture shows the present road 
in the foreground, the large natural ditch on the right side 
of the picture, and the natural gully opposite about station 
16 plus 60, and the cut ditch between this natural g-ully and 
the natural gully opposite Statio:µ 14 plus 45. 
Q. Mr. Mc Wane, what is the general condition of the Bur-
ford hillsides 7 
A. The hillside is quite steep, sloping toward 
page 58 } the new road known as Route 636. It contains a 
number of gullies, leading toward the road, either 
directly or at an angle. There are considerable areas on this 
hillside that are eroding. Other areas are covered with grass 
and some bushes. 
Q. Are the areas of the hillsides that are eroding that are-
not connected with any of the natural gullies or cut ditches t 
A. There are quite a number of such areas. 
Q. What is the general condition of the land immediately 
above the cut ditches and below the cut ditches? 
A. In the case of the cut ditch leading from a point op-
posite Station 14 plus 45 to 15 plus 60 where this ditch in-
tercepts the natural gully, the natural gully above the cut 
ditch is bare, and shows evidence of erosion, but below, that 
is toward the road, from the point where the cut ditch in-
tercepts the -natural ditch grass has grown over the natural 
gully, and the evidence is that the erosion has ceased there 
in this area. 
Q. Mr. McWane, where is the normal drainage from the 
Burford hillsides Y 
A. The normal drainage is toward the Hicks land. In other 
words, if the old road, or the new road were not there, water 
falling from the Burford land would flow by natural drain-
age onto the Hicks land, thence to the creek. 
page 59 r Q. Are the Burford lands such that if there were 
no roads, no artificial ditches, soil would be eroded 
from the hillsides and carried down to the bottom -lands to-
ward the creek Y 
A. If there were no cut. ditches on the Burford land soil· 
from erosion would be carried onto the Burford Iand,-the 
Hicks land. · 
Q. In other words, the old roadbed that was abandoned 
when the road was relocated and thrown up on Burford's 
hillside, being in a gully, the travel over it wearing it down 
and being kept clean by the Highway Department maintain-
ing, acted as an artificial drainage which kept the water and 
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the soil from being deposited on Mr. Hicks' land, is that 
true? 
A. That is true; yes, sir. · 
Q. If that old road had been abandoned and the new road 
instead of being thrown up on Burford 's land had been run 
completely around Burford's hillsides, would the natur_al 
drainage of the hillsides have carried soil and dirt and filled 
up the old roadbed T 
A. I would say that it would, left. unattended, that is un-: 
less something waa done by some human agency that the 
natural tendency would be for the old road to fill up from the 
soil carried down by erosion from the Burford land, and 
after it became filled up the water would then spill 
page 60 ~ over onto the Ricks land. 
. Q. In other words, when the water and silt car-:-
ried from the Burford hillsides came down the natural gul-
lies to the flat. bottom lan.ds, this silt would have been de-
posited right in the mouth of the gully and if left there to 
accumulate would in the natural course of events have blocked 
the old road and filled it up with silt f 
A. That is right. 
Q. Mr. McWane, can you explain generally why it is that 
the State has no records of the relocation of this road and of 
the bridge work that was done Y 
A. I will probably explain it in this way: Especially at 
the time this road was built .in 1933 quite a bit of road work, 
secondary road work was being done, and it would have de-
layed this road work considerably to have made a survey of 
all relocations. Where the property owners agreed to J;he 
relocation, in other words, right of way was easily procur-
able, and donated, it was not customary to make a survey. 
I think that covers the road situation. AB to the bridge: 
When we replace a bridge in its original loeation no addi-
tional right of way is necessary, and unless it js necessary. to 
design a special bridge for the location no plans are neces-
sary, as we have standard plans that cover most conditions. 
I think I answered the question, but I would like 
page 61 ~ to have the question read back so I would know I 
have answered the question. 
Q. (Foregoing question is read back to witness.) 
A. The first part of my answer explains why it was no sur-
vey. As to the other records, the law gives us the right to 
destroy records after they are three years old, so that what-
I ever records we might have had in this case that were de-
'· 
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stroyed were destroyed by law, by the right of law when they 
become three years old. 
CROSS EXAMINATION. 
By Mr. Allen: . 
Q. Mr. Mc Wane, it is in evidence that this road, this brid~e 
was built in November, 1938; before the three years had ex-
pired by letter of August 6, 1941, to General fames A. An-
derson, as Highway Uollllllissioner, he was advised that Mr. 
Hicks was claiming damages because of the construction of 
this bridge-three years hadn't elapsed then and the State 
Highway Commissioner had been put on notice damages were 
being claimed because of the construction of this bridge. Do, 
you mean to tell me that after that period all records as to 
this bridge were destroyed? 
A. No, sir. I don't mean to tell you that. 
Q. Will you please state, then, why you can't produce the 
records 1 Three years hadn't elapsed when the 
page 62 ~ State Hig·hway Collllllissioner was advised that we 
were claiming damages. Now why aren't those 
records produced? 
A. I don't know of the existence of any records on that 
bridge. It may be some in the Commissioner of Reve;nue 's 
office. You would have to ask him that question. I don't 
know whether or not any records had been destroyed on that 
bridge. 
Q. We very earnestly asked Mr. D. H . .Selvage, county 
;reeident of Amherst County, and the only party that has 
been introduced on behalf of the State Highway Commis-
sioner to produce any records, and he said he had none. Now 
you can't even enlig·hten us either, can you Y 
A. I had no direct connection with the bridge at all. I 
have general charge of the work in the LYJ}chburg District 
but there are a great many bridges that are built that I don't 
have any direct contact with, especially on the secondary sys-
tem. · 
. Q. You know whether this bridge was built under contract 
through Mr. R. A. Talbot, under what kind of contract it 
was built, what work he was called upon to do in relation to 
building it with reference to the road that led into it? 
A. I have no know ledge or recollection of any contract 
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page 63 } -Q. It was .built, wasn't iU 
A. Yes. I have no other grounds to think it was 
huilt otherwise than by our own forces. 
Q. Built how! 
A. By our own forces..· 
Q. ·what do you mean '' by our· own forces·'' 7 
A. By State Highway employees on what is known as force 
.account basis.., by State forces.. 
Q. Can you tell us where we can get any information as 
to how it was built 7 
A. I believe Mr. Selvage's testimony covered uuder whose 
direction the bridge was built. 
RE-DIRECT EXAMINATION .. 
J3y Mr. Rogers: · 
Q. A nwnber of bridges a.re built on s·ooondary roads -oi 
this nature without any .contract ever being let to independ .. 
rent .. contractor~ and without any records of what work was 
requi;red to be done by the Hignw.ay forces? 
A. 'The vast majority 0£ bridges that were built on the 
:secondary system were built by State forces. 
Q. Were any records made of those Y 
A. Unless it was necessary to make a survey.. ·We have no 
:formal records of the actual bridge construction. 
· Q. Do State Highway foremen put in charge 
page 64 } of work of building a road of this sort have any 
authority to enter into any .agreement with the 
landowners with respect to what should be paid for right of 
way, or could he make any agTeement on behalf of the .State 
to do certain work in the future? 
Mr. Allen: We object to that. 
Q. {Confinued)-With regard to maintainino- an old l"oaa. 
bed as a private drainage ditch for the :benefit of an indi-
vidual? 
A. He bas no autbority .. 
Mr. A.llen: Let me get my exMption in, please, sir. :Ob-
jection by counsel for Nelson Hicks. . The foregoing ques-
tion is objected to as it involves questions of law as to wbich 
the opinion of the witness is immaterial. 
124. Supreme Co'llrl of Appeais· of Virginia 
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Q .. You, as Districrt Engineer; Mr. McWane; are familiar 
with the instructions and authority delegated to your high.-
way foremen, are you notf 
A. I am. . 
Q. Is any such authority ever delegated to foremen Y 
A. Why-
Mr. Allen: Just one minute. The qnestfon is objected to 
as the witness E. H. Cunningham, County resident Engineer 
of Amherst County stated that he gave Mr~ Jack Hardy gen-
eral instructions to construct the roa:d as he saw :fit. 
pag·e 65 ~ Q .. Now you may answer the question. 
A. Foreman working for the Highway Depart-
ment has no authority to agree to pay for rights of way, or 
to enter into. any agreement with the property owner in re-
gard to the future maintenance of any road or ditch. 
Q. Has the Resident Engineer any authority to delegate 
such aut~ority to the foreman r 
:Mr. Allen: ,Same objection • 
.A.. He has not. 
And further this deponent saith not. 
The signature of this witness is waived by agreement of 
counsel. · 
page 66 } E. H. CUNNINGH.A.M 
being recalled, testified further as f oliows: 
By :Mr. Rogers: (Continued) 
Q. Mr. Cunning·ham, when you directed :Mr. Hardy to build 
this road what wer<fyour instructions to him? 
Mr. Allen: The question is objected to as the witness bas 
alreadv been on the witness stand this mornin~\ and has 
stated-:what instructions were given :M:r. Hardv. He covered 
that in his direct examination. · 
A. We went out to this job and it was pointed out as to 
what we thoug·ht would be the logical remedv for the low 
lying road., and Hardy was instructed that if he could get 
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th~ right of way on this hillside to construct the road in that 
particular vicinity. 
Q. What was the blanket authority that was given to him 7 
What blanket authoritv did he have Y 
A. He was told the road that we wanted to build, the amount 
of the allocation at that particular time, and was more or less 
turned loose to build the road. _ Q. Was your blanket authority which you gave him to build 
the road authority to huild the road or to. pay for rights of 
ways or to make agreements with regard to the work to be 
done b~ the Highway Department! 
A. To build the road. We have no authority to 
page 67 ~ contract for rights of way: Vv e have no authority. 
to pledge perpetual maintenanc.e on anything. 
RE-CROSS EXAMINATION. 
Bv Mr. Allen: 
~ Q. You didn't place any restrictions on him as to how he 
should build that road, or under any conditions that he should 
build itY . 
A. No, sir. 
Q. You gave him carte blanche authority to build the road 
as he saw fiU · · 
A. Yes, sir. 
And further this deponent saith not. 
The signature of this witness is waived by agreement of' 
counsel. 
page 68 ~ C. T. RICHESON . . 
. a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Rogers: 
Q. What is your official position? 
A. Senior Highway Operator for the State Highway De-
partment. 
Q. Where do you conduct your operations 1 . . 
A. It is in the general east of Tobacco Row Mountam, Am-
herst County. 
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Q. Are you familiar with Houte 636 as it exists today and 
as it existed prior to 1933? 
A. Yes, sir. 
Q. How long have you lived in that community? 
_A • .A.II my life, up until about four years ag·o, in about eight 
miles of this section of the country. 
Q. What was the condition of Route 636 prior to 1933 7 
A. Well, it was an old worn out road, washed out, and 
swampy, miry in places in the wintertime and impassable at 
times. 
Q .. What caused it to be impassable 7 , 
A. Well, it was low on the bottoms between the. hill. Water 
washing down from the hill would bring great banks of sand 
or mud or whatever you call it in there, which 
page 69 ~ would get impassable, and deep. 
Q. Are you familiar with the general work that 
was done on that road in 1933! 
A. w· ell, some of it. 
Q. Do you lmow what has been done to change the road Y 
A. The road was moved in 1933 up on the bank of the old 
road, which was on a hillside, in order to get the road in 
proper drainage where we would have a road. 
Q. As the road a pp roaches the road over Harris Creek, did 
the new location of the road coincide with the old location of 
the old roadbed V 
A. Yes., sir .. The new road left the old one just a little 
north of the bridge. 
Q. WiH you point out on Selvage Exhibit N 9. 1 where the 
hew toad left the old road Y 
A. It left the old road right along here just immediately 
beyond the. for ks-you can see here where it came in to-
gether. Left the old road entirely a little at the time going 
up on the hill un:til it got on the bank entirely above the old 
road. 
Q. At the time of the work in 1933 from the bridge to this 
point here that is marked in red "End of bridge work in 
1938", the new road was on the location of the old road, was 
it noU 
A. Yes, sir. 
pi1ge 70 t Q. On this map iA sho;Wn a culvert, at Station 2 
plus 59. Prior to 1938 at the time the work was 
done _on the bridg·e was there any ct1lvert at that point? 
A. It ivas a wooden culvert across there, which was re-
placed with a pipe when this new bridge was built. 
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Q. Was the new culvert placed in the same location as the 
old culvert? 
A. Yes, sir. 
Q. The same elevation? 
A. Yes, sir. I cleaned out both, and I know how mean that 
red mud shovels ; if you shovel some of it I think you would 
never forget it. 
Q. Prior to the building of the bridge in 1938 was there 
:a ditch on the west side of tl1e road rlmning toward the creek 7 
A. Yes, sir. From this culvert rig·ht here that you have 
stopped UP. at present (Indicating on Selvage Exhibit No. 1), 
I I1ave cleaned the ditch-:well., this is the one (Indicating) 
because it comes down from here, and it always brought down 
:an enormous amount of mud. I have cleaned it out twice to 
my recollection, 1935 to 1938, in that place from he-re back 
here (Indicating on 'Selvage Exhibit No. 1), and since it filled 
up we maintained a bridge on the side here on the State 
property in the road below the fence under the bank--main-
tained it back here to .this place. It is a ditch 
page 71} open now, but how much water it is carrying I 
don't know. 
Q. Is there still a ditch on the west side of the bridge? 
A.. Yes. From this pipe to the creek is a ditcb, but from 
this pipe back here isn't no ditch (Indicating).. · 
By Mr. Allen~ · 
Q. You say from this point back here. Designate those two 
points, please .. 
A. The pipe that we have abandoned-
Q. What is this station 1 You said from u this point to 
there" there was no ditch; and from ''tbis point to there" 
there was. · 
.A. I said from here to this point is no ditch on the ~st 
side. 
Q. From what point is whaU 1Vhere is thaU 
A. This culvert-
By Mr. Rogers : { Continued) 
Q. Let me see if I c.an 't help you. This culvert at station 
2 plus 46 ruus into n ditch on the west side of the road, does 
itnotT · · 
A. 'i,ihis one (Indicating) goes into a ditch, 2 plus 46-has 
a ditch maintained to the creek. From 2 plus 46 north on 
the-
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By Mr .. Allen: 
Q. What point is iliaU: 
page 72 } A. 4 plus 50. 
By Mr. Rogers: (Continued) 
Q .. 4 plus 501 
A. Yes. The. ditch is :filled up on the west .side .. 
By Mr. Allen: 
Q. Back to 4 plus 50f . 
A .. Yes~ sir; filled on the west side .. 
By Mr. Rogers: (Continued) 
Q. What is the elevation of the road between .. the culvert 
at 2 plus 46 to Station 4 plus 58; was the elevation of the roa,1 
there changed at the time the· bridge was erected in 1938 t 
.Pi. ::N'o, sir. . 
Q. · I believe you just testified that the culvert located. at! 
approximately Station 4 plus -58 was closed up in 1938¥ 
A. That is correct. 
Q. And that a ditch has since that time been maintained 
on the east side, that is tbe· upper side of the road, -down to 
the culvert located at Station 2 plus 46Y 
· A. That is correct. 
Q. And that the water draining from the natural gullies 
and cut ditches located at Station 4 plus 58 now drains down 
the east side of the road to the culvert located at Station Z 
plus 467 
A. That is correct. 
page 73 } Q. When the bridge was built in 1938 was the 
level of the road between station$ 2 plus 59 to sta-
tion 4 plus 58 raised 1 
A. ::N' o, sir. 
Q. What work was done between the culvert located at 2 
plus 46 to the place designated on the map in ted and marked 
''End of bridge work" in 1938, what work was done on the 
road between those points? 
A. Just some gravel, more gravel put on to make the lap 
complete with the old road. · 
Q. Did that have the effect of raising the level of the road! 
A. Approximately an inch or so, or two .. 
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CROSIS EXAMINATION. 
By Mr. Allen: 
Q. Mr. Richeson, you stated that you cleaned out the ditch 
from 1935 to 1938. What ditch do vou refer toY 
A. The ditch on the west side, fr~m this Station 4 plus 58 
to 2 plus 46. 
Q. What iR that distance, as nearly as you can estimate it? 
A. It is onlv a short distance. 
Q. The engineer says it is 212 feet. You take issue with 
him.Y I refer to Mr. McWane there. 
A. Well, the leng·th of the ditch we cleaned out is about 
100 feet, and that stayed stopped up because it 
page 7 4 ~ was flat and wouldn't drain. 
Q. Didn't you clean out the ditch along the old 
.roadt · 
A. Yes, sir; the bed of the old road ;where the water left. 
Q.· How often did you clean out-that ditch along the bed 
of the old road Y 1
A~ The old road was provided-that provided that much 
of it (Indicating). · 
Q. Well, did you clean out the whole length of the old road 
leading up to Mr. Hicks' entrance¥ 
A. No, sir. 
Q. How far did you clean out the old road? 
A .. Cleaned the old road to this Station 4 plus 58. 
Q. Four what? 
A. 50, I believe it is. 
Q. What was the first figure y9u mentioned? 
A. 4 plus 50, I mean. 
Q. You cleaned out the old roadbed from 4 plus 50 to 
where? . ' 
A. Didn't go above 4 plus 50. 
Q. For what distance did you clean it out Y That is what I 
asked you. 
A. I told .you 100 feet below. 
Q. You cleaned it out from 4 plus 50, and then. you men-
tioned to some! other point. To what other poinU Designate. 
on the map. . 
A. 100 feet south, from that culvert. 
page 75 } Q. Can you name the station? 
A. It isn't any station there, is it 1 (Looking on 
Selvage Exhibit No. 1). . 
Q. Didn't you clean out the old. roadbed above the entrance 
to Mr. Hicks' land Y 
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A. No, sir. 
Q. At whose direction did you clean out this old roadbed f 
A. W. K. Hill and J. S. Kent. 
Q. They were employed by the State Highway Commission Y 
A. Yes, sir. 
Q. And you were working under them Y 
A . .Yes, sir. 
Q. And you did that from 1935 to 1938? 
A. Yes, sir. 
Q. How far below Mr. Hicks' bottom lands was the old 
roadbed? , 
A .. What do you mean: in depth Y 
Q. Yes. 
A. I imagine it run from six inches. to foot and a half. 
Q. And you kept that cleaned out until the building of the 
new bridge? · 
A. Yes, sir.. • 
Q. What caused you to stop .then? . 
A. Ditch maintained on the other side of the road. 
Q. The ditch maintained on the upper side of the road 
wouldn't have· anything to do with the water 
page 76 ~ brought down from the Burford land and converged 
and poured into the pipes leading to the Hicks 
land, would iU 
A. Yes, sir. The water was turned on the other side of 
the .road and carried down the road to this other pipe. 
Q. And you only kept that ditch open for 100 feet, so you 
say?· 
A. The one on the lower side. 
Q. For what distance did you keep the ditch on the upper 
side of the road open f 
A. From one pipe to the other. 
Q. ·what pipe? 
A. Here (Indicating), to here. 
Q. Just desig·nate them. 
A. 4 plus 50 to 2 plus 46. 
Q. What did you mean by saying ''hauling dirt in there at 
the end of the bridge'' Y 
· A. Hauled dirt out of the ditch on the other side of the 
road to bridge. 
Q. ,vhy did you do that, to level up the road to make it 
come up even with the bridge? 
A. From the pipe it was. 
Q. What was the distance from that pipe to the bridge! 
Can you designate it there by the stations? 
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.A~ It is about sixty f.eet.. 
And further this deponent saith not. 
The signature of this witness is waived by agreement of 
«counsel. 
J>age 77 .} D. H. SELVAGE 
being recalled for further examination, testified as 
:follows: 
DIRECT EXAMINATION .. 
By Mr. Rog-ers: { Continued) · 
Q . .M:r. Selvag·e, on this map there are various notations 'Or 
:stations (Referring to Selvage .Exh'.ibit Nn.. 1), 'COVermg the 
whole distances of tbe 1·-0ad. That gives what as the dista.nca 
between each statiOll.2 
A. 100 feet. 
By Mr. Allen: · 
Q .. l\fr .. Selvage, ior ·what distance does that road skirt Mir. 
Hicks' land from the bridg·e up to his entrance.; what is the 
distance -from the bridge up to Mr. Hicks' entrance along the 
new road that is constructed lheret A: 976 feet. 
Q. In other words., a little better ol"er 32a yards f 
.A. Yes., sir. · 
By Mr. Rogers: (C_ontinued) . . 
Q. Mr. Selvage, were any records made of the con_structunt 
of the bridge over Harris Creek in 1938 Y 
Mr. Carter: He bas testified there were nol 
1\fr. Rogers: I wasn't sure about that. 
A~ No records as to the design of the b-ridge ol'" the eonQ 
struction. 
page 78 } Q. Is it customary to make .any records in work. 
. of the type that bad to be . done there? 
· .A. No. 
Mr. Carter : He testified to that. 
13Z Supreme C'omt of Appeals of Virginia, 
IJ. H. ,'Jelvage. 
CROSS EXAMINATION .. 
By Yr .. Allen r 
Q. No records as to tI1e cost of the bridge °l 
A. Yes·, cost -records were made. · 
Q. No records as to what was done there f 
A. We would not-
Q. No records as to what was done there in construetioo 
of that .bridge; work that was necessary to be done with ref-
erence to the road-no records as to that f 
.A. As to the type of work done? 
Q. As to what was necessary fo be done· in order to make 
the roads conform to the entrance to the bridge ou either 
side! 
A. No, sir~ 
RE-DIRECT EXAMINATION. 
By Mr. Rogers: 
Q. 'State as briefly as yon can just what is done when it 
is necessary to build a bridge over a road of this type. I 
. mean by that: what records are made prior to the 
page 79'} time the bridge is built; what records are made 
afterwards, whether you kept pay roll records or 
make any survey and things of that sort. Just state as briefly 
as you can just what would be done when you wanted to put. 
a bridge over the creek, a creek of this type. 
A. The work. originates with its inclusion in the budget 
which is prepared on recommendation of the Board of Super-
visors and the Resident Engineer jointly. Funds are set up 
in the ~udg-et for· that work, and then, depending on the na-
ture of the work, one or the other of the foremen are assigned 
to do it. And so far as a bridge of that kind is concerned, 
we ha.ve limited funds, and we have to build a bridge to fit 
conditions as best we can and fit the terms and materials we 
have. Once we determine what ,type of bridge to build and 
what materials to use., there is no particular need of making 
any plans for future referenc~. In this particular bridge I 
recall now that tlm t steel was salvaged from another bridge 
in· Amherst County and put there, so that eliminates any 
records as to the actual com~truction. The financial records 
are made up by the foremen turning in time sheets showing 
the time that the men work. Bills for materials and rental of 
equipment and so on cmpe ~nto the office and t-hey are tabu-
lated and sent to the District Office for a statement of the 
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total expenditure where a statement of total ex-
page 80 ~ penditure for the route is made up. No attempt 
is made to segregate the charges between anv road 
work and bridge work. And if it so happened that there was 
one or more projects of that nature on the same route in 
operation at the same time it ,vould be virtually impossible to 
-separate the two projects. In the final analysis the only cost 
that would show up would be the total cost of the work done 
on Route 636 during that time, or during any given perioa. 
RE-CROSS EXAMINATION. 
Bv Mr. Allen : 
~Q. Mr. Selvage, when you took some pictures you .have 
there before you, Mr. Nelson Hicks testified when his deposi-
tion was taken at Amherst that you promised to g·ive him 
copies of the pictures that you took. We asked you for them 
at Amherst, and. you said .that you would give us those pic-
tures, I believe. 
A. Is that what I said? 
Q. Yes, sir. 
A. Read on. 
Q. ""Will you give us our copies when you get them backT 
A. Yes, sir." Have you ever given Mr. - Hicks any pic-
tures, or his attorney? 
A. No .. sir. 
page 81 ~ Q. Will you give us any Y 
A. There is only one each of those colored pic-
_tures made,. and I will turn them over to Mr. Rogers to in-
troduce them in evidence. 
Q. What were those pictures that you tookT 
By Mr. Rogers: 
Q.- Mr. Selvage, wl1ere are those pictures now? 
A. The pictures w-bich I took were 35 millimeter pictures, 
and they were sent to Rochester, Eastman Kodak Compa·ny 
for enlargement, and they have not been returned. 
Mr. Rogers : I would like to stipulate with counsel that 
the exhibits when received will be filed as exhibits in this 
case, if it is ag;reeable with counsel for tl1e other side. 
Mr. Allen : -,v e would like to see them. 
Q. Mr. Selvage, is· that one of the pictures that was taken 
(Showing witness a negative in color) f 
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A. Yes, sir. 
Q. Will you file that and mark it as an exhibitT 
Mr. Allen: Let us see it. We haven't seen it as yet, Mr. 
Rogers. 
Note : Picture is shown to Mr. Allen. 
By Mr. Allen: 
Q. You have made plans to have this pietnre enlarged? 
A. Not that one, some others. There were sev-
page 82 ~ eral of them -taken. I don't remember just how 
many. 
Q. Are you having a copy enlarged for us? 
A. No~ sir. 
By lvir. Rogers : 
Q. Mr. Selvage, what is this a picture of, and from where 
was it taken? 
A. That picture was taken from back of Mr. Hicks' house, 
and shows the tree designated as 30 inch oak on Selvage Ex-
hibit No. 1 approximately opposite Station 8; and also shows 
the galls on the hillside up above Route 636. 
By Mr. Allen: 
Q. Have you a copy of this Selvage Exhibit No. 1, this map 
vou have here Y 
·· A. No., sir. 
Q. Could we get a copy of that map on a less extensiv~ 
scale¥ 
A. Could have somebody copy it. I don't know as we 
could. It is filed here in Richmond. 
Q. Couldn't we get a copy of that map from your office 
on a smaller scale? Or on the same scale, whichever is ·more 
convenient. 
A. I have no way to give you a copy of it. 
By Mr. Rogers: 
Q. Have you a copy 1 
A. No, sir; tl1at is the only one I 11ave. 
By ·Mr. Carter: 
page 83 ~ Q. Don't you have facilities to make blueprintsf 
A. Can't make a blueprint of a thing like that. 
Blueprints have to be made on transparent paper. _ 
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Mr. Rogers: I wish this picture marked as an exhibit with 
this evidence. 
Note: This small negative picture in color is now marked 
and filed as Selvage Exhibit No. 7. 
Mr. Allen: We ask the Attorney General's Office to fur-
nish us with a photostatic copy of Selvage Exhibit No. 1, or 
-such copy as may be more convenient for them. Today is the 
:first time that we have seen this map, and had no opportunity 
to make any close examination of it afi, we should like t@ 
·make. · 
RE-DIRECT EXAMINATION .. 
By Mr. Rogers: 
Q. Mr. Selvage, where are tbe lm1arged pic.tures of the 
-color pictm·es that you took of the territory involved in this 
dispute? 
A. Repeat tbat, please. 
Q. 1'711ere are they? 
A. The enlargements? 
·Q. Yes. . 
A. I have been advised bv Eastman Kodak and S. O. Fisher 
in Lyncbburg that they were mailed out of Roches-
page 84 } ter, some of tllem, on 'September 23rd, and some of 
them on the 25th. But as to wbe-re they are I don't 
know. 
Q. "'What is the la.st information you have received abou·t 
· them and when did vou receive tbe inf ormationf 
A. The la~t inf orina tion I received was from S. O. Fisher, 
Lynchburg, Virginia, Monday afternoon, that they had not 
received tbem. 
Q. Have you made a.ny attempt to get them here ior the 
bearing of these depositions, 
A. Every possible effort. We have had Fisher telegraph 
for them, and have contacted him, the store., every day to 
try to get them here. 
Q. vVbat arrang·emcnts "'ere made to get the pictures here 
should thev arrive bv mail either vesterdav or todav 7 
A. We were going"'to have them .. brought .. down by "'a high-
way employee so as to get here as quickly as possible. 
Mr. Rogers: I would like to make the following statement 
for the record: that at the hearing of the depositions on be-
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half of the petitioner the petitioner requested c:opies of· cer-
tain photographs that were taken by Mr. Selvage. These 
photographs have been sent to Rochester, New York,· to be 
enlarged and· for the purpose of introducing them in evi-
dence in this case. If counsel for the petitioner is willing to 
stipulate that these pictures we receive, when received may 
be filed as exhibits fo the case, couns~l for the de-
page 85 ~ fendant will file them and request that counsel for 
the petitioner at this time ag1.·ee to their being· 
filed. 
l\fr .. Allen: We would like to see them. 
Mr. Rogers: Let me finish. Request has been made for 
copy of Selvage Exhibit No. 1. The defendant will be glad 
to furnish th~ petitioner or his counsel with copies of this 
exhibit, photostatic or otherwise, upon payment of the cost. 
of reproducing the exhibit. 
Mr. Allen: How much will that be? 
Mr. Rogers: And also furnish the petitioner with copie·s 
of the pictures taken upon the payment of the expense of 
such copies being made .. 
Mr. Allen : I see. 
Mr. Rogers.: ·wm counsel agree the pictures· may be filed 
as exhibits f . · 
Mr. Allen: After we examine them. We would like to see 
them. When you get them will you let us. look at them Y 
Mr. Rogers : Certainly. 
And further this deponent ~aith not. 
The signatnre of this witness is waived by agreement of 
~ounsel. · 
pag·e 86 } :Mr. AIIen: On behalf of the petitioner,.from the 
records which havE1 been furnished us by the At-
torney General's Office this morning., being· the pay roll of 
Department of Highways as to Project No. Route 636 Am-
herst County, these pay rolls show the following payments: 
.As of September 4, 1933, to H. l\{. Peters for team, $3.00. 
As of: September 23, 1933-, to'H. M. Peters for labor, $9.60. 
, Sworn to Au~ust 10, 1942, shows that Harold Peters was 
paid for team $9.60. 
On September 2nd, H. !L Peters paid for team-1933---
$9.60~ . 
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. As of August 26, 1933, same project, Jack Rucker, $9.60; 
H. M. Peters, $4.40, both paid for team. ·. 
1September 21, 1933, Jack Rucker paid for labor, $6.60. 
September 2~ 19'33, H. M. Peters paid for team $3.20. 
I believe that is all of the. payments ~bat I wish to see. 
Mr. Rogers: Does the record show those pictures may 
be introduced as exhibits after being shown to c6unsel? 
Mr. Allen: Yes. Let that be shown, subject to any ex-
ceptions that we wish to make to them. 
Mr. Rogers: It being understood the pictures ref erred to 
being pictures of the Burford hillsides taken from 
page 87 ~ behind the home of Nelson Hicks. Is that correct, 
Mr. Selvage? · 
D. H. Selvage: And some on the hillside itself .. 
l\fr. Allen~ Some taken on the Burford hillside Y 
D. H. Selvage: Yes, sir. 
Mr. Allen : 1 ,,rha t is the distance, in the picture taken from 
back of the Hicks house, to the Burford hillside f 
D. H. Selvage : This is just a rank gness-500 feet. 
Mr. Allen : Air line f 
D. H. Selvage: Yes, sir. 
· Note: The further taking of depositions in this matter is 
continued generally. 
page 88 ~ State of Virginia, 
City of Rich:mond, to-wit~ 
I, H. James Edwards, a. Commissioner in Chancery of the 
Hustings Court., Part II, of the City of R.ichmond, Virginia, 
do hereby certify that the foregoing depositions were duly 
taken and sworn to before me at the time and place set out 
in the caption; and further that the sig-natures of the respec-
tive witnesses to the depositions were waived by _agreement 
of counsel. 
Given under my hand this the 14th day of October, 1942. 
H. JAMES EDWARDS, 
Commissioner in Chancery. 
page 89 ~ The depositions of J. R. Abbitt and others, taken 
before A. C. Williams, a Commissioner in Chan-
cery of the· Circuit Court of the City of Richmond, Virginia, 
in the offices of the Attorney General of Virginia, in the State 
. 138 ,Supreme Court of Appeals of Virginia 
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Library Building at Richmond, Virginia, at 11 o'clock .A.. M., 
December 2, 1942, by agreement of counsel; said depositions 
to be read as evidence on behalf of the def end.ant. 
Appearances : "\Valter H. Carter · and William Kinckle 
Allen, Esqs., Counsel for the petitioner. 
Walter ·E. Rogers, Esq., Assistant Attorney General, Coun-
sel for the clef endant. 
. J. R. ABBITT, 
a witness introduced on behalf of the defendant., being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By J\fr. Rogers : 
Q. Mr. Abbitt, state your name and position 1 
.A.. J. R~ Abbitt; Director of Grounds and Buildings of the 
Commonwealth. of Virginia, Richmond, Virginia. 
Q. Give a brief statement of your education and your ex-
perience as a landscape engineer. 
page 90 ~ A. I am a civil engineer by profession and prac-
ticed civil engineering and had three years' ex-
perience on the International Boundary Survey as topographic 
chief of party and making contour maps and sounding lakes 
and rivers, then highway construction, and ten years from 
1930 to 1940 I was Director of Grounds and Buildings at 
Sweet Briar College, arid from 1940 to the present Director 
of Grounds and Buildings at the Capitol, R.ichmond. 
Q. Did you have any experience at. Sweet Briar College 
in connection with soil erosion Y 
A. Yes, I worked· closely in conjunction with the farm 
manager on terracing and strip planting and also changing 
the channel of creek beds to prevent further erosion and also 
studied the c-ontour and effect of the water shed to prevent 
filling: up a lake. 
Q. Mr. Abbitt, there is here a survey of Route 636 as it 
passes between the lands of one Mr. R. J. Burford and Mr . 
.Nelson Hicks in Amherst County, Virginia. This survey has 
been introduced in evidence ancl has been marked Selvae.-e Ex-
hibit No. 1. Have you examined the terrain along that road 
both on the east side and the west side and have you examined 
the natural drainage areas and th~ artificial ditches that have 
been cut along the lands of Mr. Burford T 
A. Yes, I was over that project on the 13th of November-
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Friday, the 13th., and we spent about from a quar-
page 91 ~ ter to eleven to 2 :30 over the whole area and went 
from one·end to the other ve~y carefully, I thought. 
Do you want me to give more or less the conditions I found! 
Q. I would like for you to give a. general summary of the 
.conditions you found with respect to soil erosion, the effect 
which the artificial ditches that have been cut on Mr. Bur-
ford's land had upon such erosion and what would have been 
the conditions if those ditches had not been cut. 
A. Now to begin at the beginning of the project- • 
Q. I- have a red pencil here. You can point out the place 
you are speaking of and mark that in such wav as you want, 
if that is acceptable to counsel. • · 
A. Take up the section A, for instance,; in this .area lymg 
1.1p here- . 
lVh . .Allen·: Suppose you designate that by the 'Station. 
A. (Continuing) Say from Station 3 to 6; tha.t will cover 
the area. I ron going to discuss now. The land lying on . the 
southern end of the road up towards the hill, the property of 
lfr. Burford, is very ragged, a number of old and deep ditches 
:and gullies there, and appar~ntly those gullies and 4itches 
· were there when the earth surfaces were formed; in other 
words, the natural terrain. Now the condition of the soil 
above this area is very gravelly and red clay and practically 
no humus and no sod on there; showed very dis .. 
pag·e "92 } tinct erosive ·condition of the surface. Now the 
ditches cut by the State in this area here tended 
to divert that water or prevented .tbat water from coming 
down by natural force to the new sm·face, but put that water 
into its natural drainage. · This water had not those dimhM 
been cut would l1ave gone down over the bank and gath~r-ed 
more momentum and gathered more gra.vel and dirt as it 
went on down. By that ditch being cut and sodded why that 
water was retained and the velocity slowed up and what wat~r 
went on went through the natural channels. 
Then as you go farther north on the . project around Sta-
tion 8 there is a long ditch that also bacl the tendency to put 
that water into its natural channels. Now that water was 
diverted or went into the culverts which were placed at the 
natural points; in other words, the low points of the surface 
which was not made by any constructional efforts at all. Now 
where those ditches were lined with so'a. they did not show 
the erosive effect as the ditches not lined with sod. In other 
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words, the water went down and cut whe-re it w11s- not sodded. 
Now around Station 10 to 11 the- grass-lined ditch had 
this same- effect. In other words, it retained the water whem 
it came down the hill and diverted its course, thereby slowing: 
it up and it shows indications that dirt was deposited in. 
that ditch and'held up instead of going down into 
pag-e 93 } the culvert at the station indicated. 
Now the ;;irea "D" a long ditch indicated as (1} 
kept that water that would have naturally gone down towards: 
Shttion 15-checked that water from going- in its natura:I 
course and delayed its erosive action and it went under the 
new road which was at a low place which was a natural ditch. 
Had not the water been so checked it would have gone under 
a culvert at the Station 14% approximately and would have 
had to travel in the same general direction, which was south, 
to get to this low point. 
The land and hills lying north of 15 was of an e~tirely 
different nature. It was covered with sod and broom sage 
and clid not have the erosive action as at previous stations 
and in all cases the grass-lined ditches were in good shape., 
possibly with one exception which was probably due to the 
fact of the fullers earth or quicksand in the hill and the water 
cut through the sod. 
In all cases in my estimation where ditches were cut they 
had a tendency to check the water g·oing down the hills which 
cut out the scourin~ action and deposited sand or clay in 
those ditches which mdicates the ditches were being partially 
:filled up, in some cases l'Un over. That dirt would have had 
to find its deposit place somewhere in the lower area. I think 
that in general gives the picture~ 
· Q. Mr. Abbitt, has the erosion of the Burford 
page 94 ~ hillsides been increased or decreased by tl1e cut-
. ting of the ditches; that is, has more or less soil 
been deposited on the bottom lands below the road than would 
have been the case if no ditches had ,been cutt 
.A.. It stands to logical reason where soil has been allowed 
to puff up and freeze and thaw and you have a downpour 
of rain the water will naturallv wash that dirt down the hill-
side. By the ditches being there will check the velocitv of 
that water and retain some of that gravel and sand that would 
have g·one down and made more deposit on the lower. ground 
and diverted the water into the natural low places here. 
Q. Was the method adopted to control the flow of surface 
water and erosion a reasonable onef . 
A. Yes, it is_ reasonable. The only other thing I could see 
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could have been done, which is done by farmers almost ex-
clusively, is contour lining- and strip planting, which means 
the contour is a line on which all points are of the same eleva-
tion. Now if you plow a hillside not on the same elevation 
those hills of dirt thrown up by the plow would have a 
tendency to check that water and deposit sand and gravel 
coming on down. Then a number or fanners will strip-plant; 
that is, will plant a field clown here and skip five or ten feet 
and let grass and broom sag·e or possibly clover stay there; 
next year they will plant th~re and have another strip be-
yond there. So cutting those ridges on an angle 
pag·e 95 } like that is g·ood practice to check water and cut 
out erosion. 
· Q. The natural flow of the water from the Burford hill-
sides is down towards the road and on across to the bottom-
lands below? 
A. Yes. 
Q. With diversions in various places where there are 
natural dips in the hillsides; is that not true¥ 
A. Yes. 
Q. Were the culverts that were placed under the road 
placed at the points of natural drainage! 
A. They were placed in lo-w places in the road, yes., which 
were at a. point at th(} bottom of the ravine in most all cases, 
I noticed. 
Q. Have the culverts themselves increased or decreased 
the amount of soil which they carried under the road 1 
A. No. thev woulcln 't have that effect. The culvert under 
the road is jtist a method used structurally to keep the water 
confined coming· under a certain place and keep it from scour-
ing under that road. 
Q. What happens to the water after it comes out of the 
culverts? Does it continue across the bottomlands in a 
definite stream at each of the culverts or is it spread out 
generally along the bottomlands below the road? 
A. ·well, now, one place particularly, I think that is around 
Station 14 or 15, the culvert-the southwest side 
page 96 ~ of the culvert i~ up in there probably 7 or 8 feet 
and that water is discharged from that. Then it 
spreads out over that area. tl1ere and then it turns south and 
apparently goes down the old roadbed. Now the other end 
of the culvert seems to spread it just as it leaves the culvert. 
That is the only place I noticed any special .discharge there-
froin. · 
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Mr. A.lien: Counsel for petitioner feels constrained to note 
an exception to this ev_idence because in the answer filed to 
the petition the respondent alleged that the State had not 
done any of these things that this witness is now testifying 
were done by the State and which he is seeking to justify. 
There has been an absolute departure from the pleadings in 
this cas·e and the ref ore this objection and exception is taken 
to this evidence. 
Mr. Rogers: Counsel for the respondent states that this 
evidence is iil. line with the pleadings filed by the respondent, 
it being alleged in the answer that the water and any soil 
that has been eroded was carried towards the lowlands in 
their natural points of drainage. 
Mr. Allen: Have you your answer or copy of it? 
Mr. Rogers: I think so. 
Mr. Allen: I desire to read in the record from the answer 
filled by the respondent James A. An(lerson, Commissioner-
Mr. Rogers : It is all right with me if you read 
page 97 } it' in, but the answer is part of the record and I 
do not know that you have to read the answer .here 
in the talcing of evidence as to what is or is not in it. . 
Mr. Allen : In view of your statement I deem it wise to 
refresh your memory as to Paragraph 5 on Page 2 of the 
said answer where it says that the respondent '' denies the 
allegations contained in Paragraph IV of the petition that 
the series of ditches were constructed on the Burford hillside 
. under authority of the State Highway Commission.'' 
Mr. Rogers: I would like to state further this evidence is 
pertinent to show the facts that exist in this ·case as to where 
the water and soil is carried from the Burford hillsides. 
Q. Mr. Abbitt, have the artificial ditches carried the water 
and any soil that may have been eroded towards the natural 
drainage areas? 
A. In all cases, yes, sir. 
l\fr. Allen : We ask that this objection apply to the whole 
line of this testimony. 
By ~r. Rogers: 
Q. Mr. Abbitt, if when the road was changed in 1933 and 
moved farther upon the Burford hillsides if no artificial 
ditches had been cut on the hillsides and no cul-
page 98 ~ verts placed under the road, but instead the water 
flowing down the natural gullies and generally 
_.I 
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over the surf ace had been permitted to wash over the cuts 
on the upper s~de of the new road, across the road and over 
the fills on the lower side of the road, would more or less soil 
have been washed into the lowlands below the road Y 
A. You would have about the same condition. In other 
words, you wouldn't have changed any of the ultimate de-
posits. You would have probably delayed the deposit be-
cause had not a culvert in any of these places been put in-
these culverts were put in low places and from the surface 
of the road to the culverts I think on such types of culverts 
I think there is required 12 to 15 inches of earth over the 
,culvert. , Had not those culverts been in there before that road 
had been built-is that your question Y 
Q. If the road had been built without any of the nulverts · 
.and the watev permitted to wash down over the embankmtmt 
.and across the dirt road and on down would more or less 
soil have been picked up and carried down to the low grounds Y 
A. In the course of say ten yea-rs it would have been the 
same thing. It might have been delayed bec·ause the low areas 
between the road and your-say, for instance, your proposed 
oulvert, the first thing that would have happened the water 
would have come down· to a low place and been checked. 
When -it came to a point where you had a point of 
page 99} depression that low place would have fi:lled up first 
with your sand and soil. Then after· that is filled 
up there is nothing in the wodd to keep the whole volume 
going across the road and spreading out on the other side of 
the road, I don't care where it would have been. It might 
have been delayed one or two years, but ultimately the action 
would have been the same. 
Q. It would wash the open dirt of the upper cuts down to 
the lowlands t 
A. Oh, yes. You take, for instance, right along in here-
have you got any picture I can refer to Y 
Q. These have been admitted; I don't know what you 
want (banding 'pictures to witness). 
A. Any of them that show the bank. ·Take here, for in-
stanc~ · 
Mr. Rogers: That is Exhibit Mc Wane No. 3. 
A. (Continuing) If any ditches had not been cut up in the 
area above here or in here, the water would have come over 
this bank and cut deeper into this exposed surface and filled 
11p this ditch here. ' 
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By Mr. Allen: . Q. · You mean the ditch on the east side of' the road i . 
A.. Yes. Filled those ditches up· and when they filled up it 
would have come over the road into the :field below. Does. 
that answer your question 1 That is the condition 
. page 100 ~ that would have existed .. 
By Mr. Rogers: 
Q. And the sL>ils would have been deposited in the same 
general a1·ea that they have been deposited¥ 
A. In the low points, yes. 
Q. Can you give a practical illustration of the effects of 
lateral ditches upon the erosion of soil which you have had 
occasion to develop in connection with your present workT 
A. Yes, right here in the Capitol Square we: have a hill 
which is visible right up here. In other words, I understand 
before I came here they could not get any grass ·on that hill 
because it kept on washing down. So a year and a half ago 
I went in there and put one main lateral ditch running prob-
ably north and south up that high point in the center and at 
both ends discharges and put in there a number of lateral 
ditches. That has checked that erosion completely and we 
have grass both above and below the ditches and on th~ other 
side of the terrace. The same amount of water goes into 
the culverts and drains we have down by the State Office 
Building, but there is no sand or gravel or anything of an 
erosive nature or deposit nature because I am holding it on 
the hill. That is right here in the Capitol Square. 
Q~ There is evidence here that the old roadbed that is 
shown on this Selvag·e Exhibit No. 1. in dotted lines was down 
in a low place; that is, it was more or less below 
page 101 f the level of the ground on either side of the road. 
If the road had not been raised out of that gully 
and put on the ,Burford hillside at all-if no construction work 
whatever had been done and the old 1·oadbed had been no 
long·er used by people with wag·ons and automobiles a·nd in 
walking over it and there had been no clearing out of the old 
roadbed by any maintenance work or anything of that sort, 
but naturi had been left to take its course, is the condition 
of the Burford hillsides such that soil would have been washed 
down all along the hillsides into that old road and would that 
olcl road have tended to fill up or not with dirt and soil! 
.A. Yes, sir, it would because if that road had not been 
worked or used by vehicles, grass and pines and brush would 
have g-rown up in there and after a rain-say you have a 
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brush here, any gTass or stuff would come in and lodge against 
that and that would build up a small low dam and eventually 
that roadbed would have been filled in; I wouldn't say where, 
when or how because you might have a temporary obstruc-
tion here that would fill up maybe a foot or foot and a half 
and. the next rain mig·ht have a different nature or more 
velocity and build up down here, but ultimately that road 
would have temporary dams built in there, which was the 
principle that we used at Sweet Briar. We had a meander-
ing creek through the field; we cut new channels, we put in 
the old channel several barricades in there and 
page 102 r those barricades are so constructed that when the 
water overflows it builds it up. The same thing 
applies here; what brush and weeds and trash would grow 
up in the old roadbed would gradually pond up and when 
that ponds up that water is going to break loose somehow. 
Q. Mr. Abbitt, it has also been testified-testimony has 
been given in this case to the effect that in 1938 a new bridge 
was put over Harris Creek near the intersection of Routes 
636 and 643 and that in that construction the level of the road 
approaching the hridg;e from the north was raised. Have 
you examined the condition of the ground around that bridge Y 
.A.. Yes. . 
Q. When• did you do that f 
.A.. On the same visit; on the ~3th of November. I made 
a careful observation around the bridge. You take the 
culvert at Station 2 + 59; that was placed there apparently 
by digging down into a decomposed rock. This rock bank 
in here was of a decomposed rock nature and earth mixed 
with it. Now this culvert, which at the east end of the culvert 
had been du~: out, would indicate this road right along in 
here had not been raised and upon further investig·ation and 
study I saw projeeted upon t]1e banks of the Harris Creek 
here probably a number of cribbing which would indicate the 
. sills of the old bridge were resting on that crib-
page 103 r bing· as an abutment and that was approximately 
a foot and a half below the stringers of the new 
bridg·e and, of course, as naturally would be a little filling be-
tween the new bridg·e and probably fifty feet plus or minus, 
but I didn't see any obstruction whatever by this culvert or 
bridge keeping· the water from going from this culvert over 
into the field to the west of the road, and the ditch on the 
west side of the road was open ; it is grown up in g-rass. but 
open. That was low enough .to take the water coming down 
here by this culvert here. 
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Q. How much soil is on top of that culvert you speak of 
at the present timet . 
A. On; not very much. It is very thin; I should say less 
than a foot. I know it is quite close to the surf ace, the end 
of it. 
Q. And farther up the road from the br~dge, say ~etween 
Stations 10, 15 and 20, has the accumulation of soil below 
the road at those points been caused by anything that was 
· done down here around the bridge Y 
A. I don't think so, no, sir. I don:'t see how it could do it. 
CROSS EXAMINATION. 
By Mr. Allen: 
Q. Mr. Abbitt, had
1
you ever been on the Nelson Hicks land 
or viewed that road before November 13th Y 
pag·e 104 ~ A. Yes, I was over there a number of times, 
just driving and sightseeing, while at Sweet 
Bri~ I 
Q. You never paid any attention to the drainage from the 
Burford land to the Hicks land on those pleasure drives, I 
presume? · · 
A. Well, not particularly, no, sir. 
Q. You went on November 13th at the request -of the State 
Highway. ·Department, I presume f 
A. Yes, sir. 
Q. For the purpose of testifying in· this case Y 
A. Yes; sir. 
Q. Now, Mr. Abbitt, it is in evidence here that prior to 
1939 and '40 the Nelson Hicks bottom lands had never been . 
damaged thr·ough a long course of years, that the memory 
1 of man runneth not to the contrary, from any drainage from 
the Burford lands and that within the past two years that 
there have been deposits made upon the Hicks bottom lands 
which have practically destroyed the value of those lands. 
How do you account for these deposits having been made in 
the last two years and reduced valuable bottom lands to a 
swamp at the present time in many cases! 
A. Well, that is something that might be an act of God. 
Take for instance the Falmouth bridge which has not been 
· -under water before and we have had floods over it since then. 
In further answer to your question, you take ero-
page 105 ~ sion and deposit; that ·accumulates. It is not 
something· that happens all at once; it is gradually 
building up. . I 
l 
i 
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Q. You are speak~g on theories a:µd not facts. I ask you 
to tell why just within the past two years ttie Hicks bottom 
lands have been rendered practically worthless for farming 
purposes? 
.A. Well., in just the last two years the conditions :Jiave ex-
isted to make it worthless. · 
Q. What caused the conditions to change T Your testimony 
has been to the effect it would have been the same if these 
ditches had not been cut and the culverts put in-you refer 
to these metal pipes in the road., I suppose Y 
.A. Yes., sir; I don't know whether m~tal or concrete,., but 
they are culverts. 
Q. If they hav~n't done anything to cause damage tG> the 
land, how do you account for the dam~ge that unquestionably 
has happened to this bottom lanC:U 
A. Yo·u have that old roadbed grown up with gTass and 
weeds and scruh----all kinds of b·ees in there and that is ac-
cumulating· an.d catching deporu,.ts coming down and after they 
get to the saturation point they have to break loose some-
where. 
Q. But they never got to the saturation point until these 
ditches were cut and these pipes were put under the road and 
converged the wat~r and the soil and broug·ht it in vqlqme 
down on the Hicks land. 
page 106 ~ A. Well, I wasn't but 21 once and when I got 
21 I was 21; tinle and tide brought it on. You 
have the growth of underbrush in there to dam this water µp 
. and it has got to break loose somewhere. 
Q. Now where these ditches have been cut in the natural 
.gullies on the land 1he wat~r has been brought to those cut 
ditches ~nd g\1llies and converged opposite th~se pipes~ hasu 't 
iU 
A. Approximately, close to them, yes. 
Q~ And the waters have been poured in volume through 
these pipes t9wards the Hicks land; isn't that a fact 7 
A. The same volume would have if the pipe had not been 
there. . 
Q. But if the pipe had not been there the same volume 
would have been disbursed all over the land, wouldn't it, and 
flowed down in a drip style insteacl of in volume towards the 
Hicks land? . 
.A. It wouldn't have been in drip style. From the nature 
of the quick Wllter ~hed above there had not that pipe been 
constructed under the road you would have a scouring e:ff ect 
over that same area. 
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Q. Yoi wouldn't have any quicker flow of w3:ter ~han .water. 
flo\ving dff the roof of a house, would you,. which LS built f o:rr 
that purposeT · · 
A. It all depends. 
page 107 ~ Q. If you don't have a g_utter or spout under 
that roof, why then the water drips down on the 
adjoiuing land, doesn't it; but if you have a gutter and con-
verge that water and carry it through that gutter to a spout,. 
why then it is poured in volume and cuts a ditch with great 
force and effect, doesn't it Y 
A. Yes, sir. Now when that-
Q. Isn't that exactly what-
A. Yon asked me a question; I want to answeF it. If it is 
dripping 6ff the roof, you also have a ditch cut. Yon can't 
have a flower bed where the water is dripping off the roof; 
you have a big gully. Where does that dirt g·o when it cuts: 
that ditch under the eaves of your house? It goes · some·-
where and it goes in the same direction as the downspout 
Mnveys the water. 
Q. In a gr.eat majority of- cases where water naturally 
drips off the roof of a house or flows down a hillside from 
the average rainfall most of that water is absorbed in the 
earth before it reaches any lower level, doesn't. it, except in 
unusual downpours? 
A . .All right; why do you put your gutter on the house then f 
You put it on there to l~eep the water from coming off the 
house and dripping over the eaves and cutting into the flower 
beds and spattering against your house and eventually getting 
into the basement. You confine it to preserve 
page 108 ~ your pi:operty and the dirt in the flower bed. 
Q. You cannot give any explanation as to why 
the lands of' Mr. Nelson Hicks have not been damaged until 
the last two years 1 
A. ·Oh, y~s, sure. I said because the weeds and things grow 
and when they g·row they have a strangling effect and a strong 
resistance and accumulate debris. 
Q. Haven't the same. weeds been growing and you re-
f erred .. to the . act of God ; hasn't the same act of God been 
taking place during the preceding half century f . 
A. Yes; · 
Q. And no damage was done. How do you account for the 
damag·e happening recently? · 
A. Getting back to the laws of nature, you have the law 
or reproduction; your grass gets thicker and your seeds drop 
and more broom sage grows up and your trees. I l 
-/ 
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Q. Do you know how far below the surf ace of the bottom 
lands of l\fr. Hicks the old roadbed was Y 
. A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Rogers : 
Q. Mr. Abbitt, before any work had been done at all in 
1933 and the old road was being used by the public for travel 
and was kept up as an old road wouldn't that 
page 109 ~ tend to prevent the very thing you speak of; 
wouldn't that prevent your grass and weeds 
growing in the old roadbed and would have permitted the 
water to flow more freely in the old roadbed 7 
A. Yes. 
Q. In other words, as long as man was in there traveling 
over that road and maintaining it he was maintaining it more 
or less as an artificial ditch which permitted the water to 
flow off? 
A. Yes. When you go in any field on any kind of incline 
with a wagon you cut down in that ground if the ground is 
sof.t and afte1: a rain you will find water trickling down those 
wagon tracks" and that bas a tendency to cut it out. On .a 
road like that that is naturally soft if you have a low point 
in there when a wagon goes through there you will cut a 
little sluiceway 'through there and have a tendency to clean 
it out. 
Q. In other words, before the road was changed in 1933 
there were acts of. man in the old roadbed which prevented 
causing the thing you have been speaking of taking effect; is 
that trueY 
A. Yes. You use a path, grass doesn't grow in there; the 
same as you use a road, the trees won't grow in there, they 
will be trampled down. 
Q. All along the Burford hillsides are there not natural 
gullies which serve to accumulate the water and 
page 110 ~ eroding· soil in natural points of drainage! 
A. Yes. In other words, a bill that is cut up bad 
due to the poor condition of the soil and earth surface, it is 
just eroded and if Mr. Burford had attempted to correct it, 
it would cost him an awful lot of money to stripiplant it and 
terr,ace it to hold the soil up in there. He is losing-the soil 
in that area .A is very thin, the top soil where there, is any 
is not over an inch deep. I know it is to Mr. Burford 's in-
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terest to keep that and he certainly would terrace it if he 
could do it. · Q. Does that general condition of the soil you ref er to-
has that been caused in any way by any artificial ditches 
which have been cut on the land T 
A. No. The artificial ditches were cut in the area next to . 
the road, but did not affect the unusual eroded conditions 
far up the hill here. 
RE'"CROSS EXAMINATION. 
By Mr . .Allen: 
Q. Mt. Abbitt, do you know when this culvert at 2 + 59 
was put inf 
A. No, sir. 
Anci further this deponent saith not. 
Signature waived. 
page 11i ~ R. A. TALBOTT, . . 
a ,vithess introduced in behalf of the def eildailt, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Rogers: 
Q. What is your occupation, Mr. Talbott1 
A. Well, I am bridge foreman for- the Highway Depart-
ment.· 
Q. Did you have _charge of .the construction of the bridge 
over Harris Creek in Amherst C9unty near the intersection 
of Routes 636 and 643 that was done in 1938, I believe! . 
A. Somewhere about th~t time, yes, sir. . . 
.... Q. Were y~ti f ainiliar with the roads and the bridge over 
the creek at that point prior to the time you did the workf 
A. No, sir. · 
Q. At the time y~rt went there to build the bridge in 1938 
was there a culvert heai· the bridge about 50 feet north .of 
the brjdge Y . 
A. There· was. 
Q. Was there . a ditch oil the west side of the road ·from 
that culvert to the creek? 
A. There was. 
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' Q. About what size \vas that? 
.A. Oh., about a foot deep_, about2-foot wide run-
page 112 } ning out to around 3 feet down to the entrance 
of the stream. 
Q. Was there any open ditch on the west side of the road 
xunning north from that culvert T If you will follow me here, 
.I will point to the culvert on the map. Was there any ditch--
A.. Is this pointing north! · -
Q. This is pointing north. You just mentioned there was 
a ditch running from the culvert to the creek. Was there any 
open ditch north of that culvert on the west of the road! 
A.. No, sir., no ditch; not from there up. 
Q. At the time you did the woi·k was there a temporary 
bridge over Harris Creek! · 
A.. Yes, sir. 
Q. Was that temporary bridge 1owe~ or hlgher tban the 
road approaches to the br14ge f In other .. words, driving 
down the road to ~·o over the temporary bridge did you go 
down to get on the temporary bridge or lip to get oil the tern· 
porary bridge I . · 
A.. You drove down to get on the temporary bridge. . 
Q. Did that temporary bridge appear to be located in the 
same place that the permanent bridge had been prior to that 
time? 
A. No, sir, it didn't seem to be. 
Q. What wa·s its location with respect to the place where 
the permanent bridge appeare_d to J)e Y 
page 113 } A. It was just to the east, I would say. The 
temporary bridge was just to the east of where 
the road had been going out to the bridge--the embanlanents 
on each side. · 
· Q. Did you build your new bridge where the temporary 
bridge ,vas located or where the old permanent bridge ·had 
been? 
A. Where the bridge was gone from, not where the tem· 
porary bridge was; where the bridge had gone away from 
some cause; I couldn't say it washed because I didn't know, 
but it was gone. . 
Q. What was the height of the road ~pptoaehes leading 
up to the place where the old J>tidge h~d been with respect 
to the land on tbe west side of the bri~ge; that is, in wh~t 
condition did you find the height of the road approach to 
that point? 
A. Practically the sall!,e. It was practically level. . 
Q. You mean at the time you went there tlie road leading 
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down to the bridge-in other words, here is the road ap-
proach to it; what was the height with respect to the land 61 
Mr. Allen: He just said level. . 
A. The e.mhan1kment to the east where the bridge had gone 
was. practically level with exactly where I built the bridge; 
I couldn't say exactly level, but it was practically level on 
each side of the stream exactly where the present road is 
now. 
page 114} Q. What was the level of that road approach 
with respect to the land over here; that is, ovei: 
at the west? . 
A. Well,· you mean the origina:l land f 
Q. Yes. 
A. How much approach was filled? 
Q. In other words, you found the approach to the bridge 
and you stated you built the bridge exactly level with the 
approach on each side¥ 
:M::r;. Allen: No, he didn't state that. 
:M~r. Rogers: Read his answer back. I don't want to state 
anything he didn't state. 
Mr. Allen: He didn't say the bridge he built was level 
with the approaches. 
By Mr. Rogers: . 
Q. Was the bridge you built level with the approaches or· 
lower or higher 7 
A,, Practically level with the approaches that was there 
when I went there. 
Q. What was the level' of the approaches-the road with 
respect to the land lying on the west of the bridge 7 
A. Something· like 5 feet right near the stream. The ap-
proach was something like 5 feet from the original ground, 
the. depth of the approach. 
Q. Yon mean the approach was higher or lower f 
A. It was higher than the orig-inal land by 
page 115 ~ something about 5 feet. 
. Q .. To the west of that ro~d approaching there 
was the ditch you have spoken of leadmg from the culvert 
to the .. creek, was it not, right a.t the foot of that embank-
ment? Haven't you already stated that-
A. Yes, it was a ditch there. 
Q. When you built the bridge did yon widen the road f 
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A. I widened the road. 
Q. About how much 1 
.A.. Well, I would say I widened it 8 feet running back the 
length of I would say 65 feet. 
Q. Did you widen it 8 feet all the way back? 
.A. No, sir; 8 feet at the bridge an.d run out to nothing 
around about 65 feet, something like that. 
. Q. Well, at the culvert which was 50 feet north of the 
bridge about how much widening did you do Y 
A. Oh, the culvert was somewhere around 2 feet-widened 
at the culvert. 
Q. Did yo!.l make any changes in the culverU 
A. Yes, sir, I taken out an old box culvert and put in a 
pipe under there. 
Q. Was the pipe lengthened f 
A. Yes, sir, the pipe was lengthened to take care of the 
extra depth I put on the road. 
. Q. Did you place the new culvert in the same 
page 116 ~ place-the same level as the old culvert? 
A. Exactly in the same place. 
Q. After you had widened the road and put in the new 
culvert what did you do to take care of the water draining 
through that culvert to the west side of the road Y 
A. Where it had flowed under the road, coming from there 
to the stream 1 
Q. Yes. 
A. I put a ditch there to bring it to the stream. 
Q. Alongside of the road or at another place Y 
A. Just practically along at the foot of the fill. 
Q. Was the ditch- you put there beside the road smaller 
or bigger or the same size as the ditch that had existed there 
when you found the road Y 
A. Well, practically the same sfae as the one that was 
there when I went there; practically the same thing. 
Q. Did anything that you did in connection with building 
the bridge or widening the road have the effect of blocking 
any ditch running from the cuhrert north on up beside the 
road¥ 
A. Not anywhere as far as I went. You see, I only worked 
out there 65 feet. It wasn't anytlling blocked from there to 
the stream. 
Q. Was anything blocked f artl1er back? 
· A. I :~on 't know, sir, because I don't know any-
page 117 r thing about the road. The road was built when 
I went there. 
154 Supreme Court of Appeals of Virginia 
R . .A. Talbott. 
Q. Was any ditch open there when you went there Y 
A. No, sir, not above the pipe. · · 
CROSS E·XilHNATION. 
·By Mr. Allen: 
Q. You say you put in a ditch there Y 
A. I put the ditch from the pipe after I finished the road, 
from the pipe to the stream. 
Q. You testified that there was already a ditch there be-
fore you built the bridge that was about 1 foot deep and about 
2 feet wide. If it was already a ditch there, why did you put 
another one in there Y 
A. Because I widened the road and filled that ditch and 
cut another. 
Q. You filled that ditch upY 
A. Yes, sir, and cut 3:nother one. 
Q. You said something about putting a fill in there. How 
much fill did you put in there Y • 
A. We widened out 8 feet out to the distance of around 65 
feet. · 
Q. · You mean in length Y 
A. In length, practically with the same height that the old 
road was. 
Q. Does that include the lO~foot wing you put 
page 118 ~ on the bridge? . 
. A. I didn't build any wings on it, Captain. It 
is straight abutments. 
Q. When were you there? 
A. I was there the other day. That is a rock wall. 
Q. Did you look at the bridge the other dayY 
A. Yes, sir. It is no wings built on it-concrete wings. 
Q. So the building of the bridge and putting in the fill did 
destroy the ditch that was ·already there? 
A. The one that was there leading from the pipe to the 
stream was filled up. 
Q. That was destroyed Y · 
A. That was filled up. 
Q. So then you built another Y 
A. W11en I extended the pipe out and built my fill I cut 
another ditch from the pipe back down by the side of the 
fill. 
Q. That fill you built there dammed up the old ditch com-
pletely, didn't iU 
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A. Sure, that. was covered completely up. 
Q. Then the water had to curve around the fill you put in 
in order to get to Harris Creek T 
A. Well, that wouldn't have curved quite as ·much as the 
old one because the fill had straightened out on 
page 119 } that side some. · 
Q. If you put in a fill there and destroyed that 
old ditch, why then the new ditch you constructed· would 
necessarily curve around to get to Harris Creek., wouldn't 
iU 
.A. If yo1;1 are coming from this pipe down to the bridge 
.and that i's a 12-foot roadway, water coming from this pipe 
down to this point here if you widened out at the bridge 8 
feet, that wouldn't make quite so much curve. 
. Q. It looks to me the more you widened it out the more 
it would drive the ditch towards th.e west and wouldn't that 
produce a curve in order to get to Harris Creek Y 
A. No, sir, I don't think so .. 
Q. Why wouldn't· it 1 
A. Because we straightened it out. · 
Q. Look at this map Selvage N.o. 1. This is your bridge? 
A. Yes, sir. 
Q. Now you put in a fill here which extended towards the 
· west? 
A. Yes, sir. 
Q. And the ditch came along down this dotted line, we 
will say? 
A. Yes, sir. . 
Q.. And you destroyed that ditch, filled it up 7 
A. Yes, sir. 
page 120 ~ Q. Then you put in another ditch. Didn't that 
have to curve around there to get to the creek T 
A. Just like here, this ditch followed along the side of that 
road there. Then when we widened out there 8 feet on the 
upstream, it wouldn't be curved quite so much as it would be 
to follow the old road. 
Q. The old road as it came to the creek didn't seem to 
curve, it seemed to be going in a straight line before it got 
to the creek almost from this last culvert T · 
A. Yes, sir. . 
Q. Just .north of the bridge. Well, now, if you changed 
that ditch, wouldn't that make it curve to the west T 
. A. We curved it this way. 
Q. ·Which way? 
A. Coming away from the bridge 8 feet. 
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Q. That is west;. isn't iU· 
A. Yes:· sir:... 
Q. This h~. nQrth _and this is- west. Tiurt is exa:ctly what. 
I am: saying .. ·That -would throw the ditch towards the west 
and make it curve. 
A. I can't see where it would make it curve·, it would make: 
it strai,ghte1· from my point of view. 
Q. Did you ·have any occasion to examine the· dii'tch above! 
this pipe~this culvert that is north of· the bridge-, nearest 
· the- brid o·e t 
page 121 ~ A. ·No~ sir, I had nothing to do with the road .. 
Q. I said did you have any occasion to examine 
the· clite-h above theret 
A. No, sir, 'it wasn't any ditch above the-re .. 
Q. How do you know there wasn't if you didn't have any 
occasion to examine iU 
A. It wasn't any sign of it; that is all I know .. 
Q. If you didn't have any occasion to examine it and didn't 
examine it, how do you know it wasn't any ditch there! 
A .. Well, the only thing I went 15 feet above that pipe, 
yon might say, and it wasn't any ditch showing 15 feet above. 
that. That pipe is around 50 feet I would say from the 
bridge and I run my :611 out around 15 feet above that pipe .. 
It wasn't any ditch from the pipe up as far as I went. 
Q. How long we1·e you building that bridge and putting 
in tha:t fill! -
A. Well, now, really I couldn't tell you. I tried to find 
my records last night, but I couldn't find them. 
The Witness: How long· would you say I was in there-
Mr. Rogers : Don't ask anyone else . 
.A. (Continuing·} I jnst couldn't tell yon; I don't remember. 
Q. Do you remember what month yon went there f 
.A.. No, sir, I don 1t remember exactly the 
pag·e 122 ~ month. 
Q. It . was hi 19·38, wasn't it? . 
A. It was in 1938, but I don't know wha,t month. 
Q. Wasn't it November, 19387 - . -
A. I don't· know, sir; I don't .remembei;-.. 
Q~ Ahd you are not able .to produce any record f 
A. N·o, ·sir. 
Q. Do you know Mr. C. T. Richeson f Wasn't he working 
over there-Char lie Richeson? 
.A. No, sir, I don't know him .. 
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Q. Do you remember his working any over there, hauling 
any dirt there? 
A. No, sir. 
Q. For your fill at that time J 
A. I don't remember who hauled it. I don't remember who 
was working the trucks there. 
Q. Did you hire the men Y 
.A. Well, I had some hired men-
Q. I say did you hire the men who helped put in that :fill T 
A. I hired one man and the WP A was working on the 
road. They were working the road and I didn't have nothing 
to do with the hiring· except- . 
Q. You don't know who the WP A were working there 
under! 
A. Let me see now if I can remember. No, sir, I wouldn't 
say. 
page 123 ~ Q. But at the same time you were putting in 
that bridge and the fill somebody was working 
under the WP A-the men hired who were working there Y 
A. Yes, sir, some WP A men were there. · 
Q. But you don't know who they were working under! 
A. I don't remember. 
Q. were they. working there when you went there or did 
they come there incident to your work! 
A. No, sir; I went there and laid the approach for the 
abutments, laid them off and the WP A went there to dig out 
and I couldn't tell you exactly who went there because I 
don't remember. 
Further this deponent s.aith not. 
Signature waived. 
D. H. SELVAGE, 
being recalled to .the witness stand .for further examination, 
testified as follows : 
DIRECT EXAMINATION. 
· By Mr. Rogers: . 
Q. Mr. Selvage, there has been quite a bit of testimony 
with reference to your exhibit marked Selvage Exhibit No. 
1 with reference to stations on the highway. For the pur-
pose of the record expl~in what those stations are 
page 124 ~ and how they are marked on the map? 
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A. A station is the distance of 100 feet. 
Q. Is that based on the center line of the road Y 
A. Based along the center line of the road, starting f tom 
Station O a little south of the bridge and running north-
wardly. They are shown on the map by short dashes at right 
angles to the- center line with a lo~g dash crossing the center 
line every 500 feet and at every 500 feet there is a numeral 
5, 10, .15 or 20 showing· the actual station at that point. . 
Q. State approximately what the distance is . between the 
west side of the new road and the west side of the old road Y 
A. It varies from 40 feet down to 15 feet and eventually 
converges _with the new road. _ 
Q. You have taken some colored pictures of the land around 
the r93:d referred to at the last taking of the ¢lefendant's 
depositions. I hand you here a picture marked "G'' and 
ask you ~o state what that is a picture of and from where it 
was taken?· · 
A. That picture was taken back o:f Mr. Hicks' house on 
the hillside looking towards the Burford house. In the tight 
foreground it show.s a. la!-'ge tree that is shown on the map 
· marked Selvage Exhibit No. 1 as a 30-inch oak approxi~ately 
_ . opposite Station 8. It also shows _ the natural 
l;>age 125 ~ g-ullies a~d galls on the Burford hillside an.d shows 
. · the artificial ditches near Station 10. It shows 
·a long hatural gulhr running £rom ~pproximately Station 
7 + 25 in the direction of 1\fr. Burford's barn. It shows the 
gullies and g·alis above tl1ese artificial ditches, but do~s not 
show any below them, indicating that· the artificial ditches 
had controlled the erosion. . . 
Q. Will you introduce that as an exhibit and have it marked 
as an exhibit ,v.ith your testimony! 
Note: Filed and marked Exhibit Selvage "G". 
Q. I hand you two pictures, one with the letter ''F~' on 
the back and the other with the letters ''BB'' on the back and 
ask you just to state briefly from where they were taken 
and what they show? 
A. These pictures were taken from appr~ximately_ Sta-
tion 14 and s.how a slight depression in the picture which is 
an artificial ditch leading .to a good _size gully on :the Bur-
ford .hillside and intercepting .that. gully abcn~t 'opposite Sta-
tion 15 + 70. J :ust below that gully _which shows distinctly 
in the picture there is a smaller gully which is below the 
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.artificial ditch and which has healed over, pretty well grassed.. 
Q. Does the picture ''BB'' show approximately the same 
thing7 . 
A. Yes; it is just taken a little closer from a little different 
.angle from Picture "F". 
page 126 } Note : Filed and marked as Exhibits Selvage 
"F" and "BB".. . 
Q. Here is a picture lettered '' H' '. St.ate what that pic-
ture shows and from where it was taken? 
A. This was taken .up in the Burford fie).d and shows the 
ditches near Station 10. The lower ditch running practically 
.across the picture is an artificial ditch and the two leading 
into that are natutal g·alls or gullies. 
Note: Filed and marked Exhibit Selvage un". 
CROSS EXAMINAT]ON. 
::Sy Mr. Allen: 
Q._ Mr. Selvage, this Ex4ibit "H'", what is there about 
that picture that will indicate on which side of the road is 
the Burford land and on which side is the Hicks land? How 
ean anybody tell looking at that picture where· either one of 
these tracts of land are 7 
A. I was standing in Mr. Burford's field. · 
Q. I· am not talking about where you were standing; I am 
asking you when the Court looks at that picture how could 
it tell whether you were standing on that side of the road or 
tbis side of the road when ycm took the picture 7 
A.. Well, they can ref er to '' G' '-
Q. Are you an expert photographer T 
_ A. I have been taking pictures for about twen-
page 127} ty-five years and worked for a photographer for. 
a couple of years. . · 
Q. Just answer my question. ""What is there about that 
picture that will show. on which side 0£ the road you were 
standing when you .toolc it and what is there in that picture 
to show which is the Hiclcs land and which is ·the Burford 
land? If there is anything there to indicate it, please point 
it out. 
A. Well, it is a picture of those ditches on the Burford 
land. · 
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Q. You don't answer. m~ question.. . What is th.ere. ~bo~t 
this picture to show which 1s. the Burfqi::d land and which 1S', 
the Hicks land! Did you ever take any colored pictures be~ 
fore! 
A. No, sir. _ 
Q. These are your first effort 1 
A. Yes, sir. If you want. to definitely tie this in with some-
thing else, here is this ditch on this picture which corre-
sponds with the ditch on this picture. 
Q. What is th,~re in this picture designated as ''G" to in-
dicate whether you·were standing on this side of the road or 
the other side? 
A. Mr. Allen, it is no way you can show in a picture where 
you were standing; you don't take that. 
Q. Wl;lat is there about these two smaller pictures marked 
"BBn and "F" to throw any light on the case? 
A. They are pictures of the ditches and the 
page 128 ~ gullies in the Burford field. 
Mr. Allen: Nobody I1as denied there are ditches and gullies 
there; have they? That is what we are protesting about 
.And further this deponent saith not. 
Signature waived. 
W. A. ROYAL,' 
a witness introduced in behalf of the defendant., being first 
duly sworn, testified as follows: 
DIRECT EXAl\llN .. A.TION. 
By Mr. Rogers: 
Q. What .is your occupation, Mr. RoyaU 
A. I am .Assistant Right-of-Way Engineer for the High-
way Department, assistant to Mr. Pettigrew, the Right-of-
W ay Engineer. 
Q. Is Mr. Pettigrew the Chief Rig;ht-of-Way Engineer of 
the Department? I mean by that does he I1ave · charge of the 
· acquisition of all rights of wa.y f 
A. Yes, sh-. 
Q. He is l1ere at the main office in Richmond f 
A. Yes, sir. 
Q. Has the Department any records with respect to the 
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· · building of the road in 1933 a.nd the building of· 
page 129 } the bridge in 1938 on file at its office, either here or 
elsewhere? 
A. No, sir. We made a search for any records that we 
might have had and we could find only the copies of the pay 
roll vouchers and certified copies of them have been made a 
part of the evidence in this case. . 
Mr. Rogers : J m;t for the purpose of the rE!cord, the certi-
fied copies of the pay rolls which Mr. R,oyal has referred to 
have not, in fact, been .introduced in evidence. They are the 
certified copies of the pay roll that were furnished to counsel 
f!.t the taking of the last depositions. 
Mr. Allen: And certain excerpts were read into the record 
from those certified copies as a part of the record in this 
case. 
Mr. Rogers: That is correct. 
Q. Will you explain briefly how such projects as these mat-
ters are carried out and why there are no records of the 
work that was done? 
.A. Well, projects of this particular kind originate with the 
resident eng·ineer, gen~rally with the local citizens and boards 
of supervisors, sometimes both, who request the resident en-
gineer to improve a certain road, relocate it or widen it or 
otherwise improve it, and if the funds are available or have 
been set up in the budget it is.clone. 
Mr. Carter: Didn't l\fr. Mc Wane testifv to all 
page 130 } thaU Isn't that repetition? · · 
l\Ir. Rogers: Yes, but it is very brief. I .am 
just ha.ving :Mr. Royal, Assistant to Mr. Pettigrew., corrob-
orate it. 
Q. J nst go ahead. . 
A. If the :funds are· available and the resident engineer is 
authorized to g·o ahead with the work, the usual procedure is 
for the resident engineer and superintendent or foreman who 
is experienced in building roads to go out and look the situa.-
tion over on the ground to determine in a general way just 
where the new road oug·ht to be or just what work ought to 
be done to better the condition l)nd the resident engineer gen-
erally leaves it up to the superintendent or the foreman, the 
construction details, and oftentimes requires him or tells him 
if he can get the permission of the landowners whose lands 
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·win be needed for the new road to go ahead and build the 
road. That is all that is neeessarv. A man who has had road 
building· experience can easily go ahead and build one with ma-
chinery without any stakes or anything else; he just knows 
how to do it. · Of course, he is under the general supervision 
of the resident engineer and the resident engineer makes 
periodic inspections and l~oks ov~r the work and they con-
fer and suggest together as to the best means of accomplish-
ing the be$t pu"rpose for the least money. 
Q. If there had been any written contracts 
page 131 ~ made relating to these two projects or relating to 
any duties assumed by the Highway Department, 
would suGh written contracts have been kept! . 
A. Oh, yes, if they had been approved by the Richmond 
office and the work done accordingly or the work authorized 
to be done accordingly. 
Q. If in carrying out the projects it becomes necessary for 
the Department to buy in any rights of way or agree .with 
any landowners to move any building or do any other work 
in connection with the building of the road itself by whom 
would such ag·reements have to be made and approved? 
A. They would be approved by 1\fr. Pettigrew in the Rich-
mond office, the Right-of-Way Engineer.. Agreements which 
call-may I say this, · our policy regarding· the purchase of 
rights of way on secondary systems we do not buy or pay 
fqr rights of \vay on the secondary systems. Oftentimes the 
county itself or local citizens get· up the money to pay for 
rig·hts of way. In the case where the county or boa.rd of 
supervisors by resolution ask us to pay for it and agree to 
reimburse us, we acquire it and then the board reimburses the 
department, but any agreements providing for the moving of 
buildings or payment of money would be approved by Mr. 
Pettigrew. 
Q. Does the district engineer or resident engineer or fore.;. 
man in charge of the work have authority to make any such 
contracts without first getting the approval of Mr. Pettigrew? 
. A. They have authority to ·make these agree-
page 132 ~ ments, but they must be submitted to Mr. Petti-
grew for a pproYal before they are authorized or 
are binding on the department. 
·Q. There is evidence in the case that the construction 
work- ·. 
A. Excuse me. I speak now in cases where we acquire 
new rights of way on new land. 
Q. There is evidence in the case that the road in 1933 was 
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built under the supervision of Mr. Hardy, the highwav fore-
man. Is Mr~ Hardy still with the department! .. 
.A. No, sir, he left some years ago, I don't know just how 
many. I understand now he is somewhere in North Carolina. 
Q. Has the Department made any effort to contact hiin for 
the purpose of getting· him to testify in this oase 7 · 
A. Yes, sir, we have made diligent inquiries of all the 
sources we thoug·ht we could get information as to where he 
was and the best we have been able to get is tbat he is work-
ing for a contractor somewhere in North Carolina. 
And further this deponent saith nol 
Signature waived. 
Mr. Rogers: This concludes the tl\king of depositions on 
the part of the defendant. 
State of. Virginia, 
City of Richmond, to-wit: 
I. A. C. Williams, a Commissioner in Chancery of the Cir-
cuit Court of ~he City of Richmond, Virginia, do hereby 
certify that the foregoing depositions of J. R. Abbitt, R. A.. 
Talbott, D. H. Selvage and W. A. Royal were duly taken and 
sworn to before me at the time and place set out in the cap .. 
tion thereto, the signatures of the respective witnesses to 
the depoRitions being waived by agreement of counsel. 
Given under my hand this 2nd day of December., 1942. 
To Nelson Hicks : 
A. C. WILLIAMS, 
Commissioner in Chancery. 
' Take notice that on the 30th day of September, 1942, at the 
Office of the Attorney General of Virginia, in Richmond, Vir-
ginia, beg-inning at ten o'clock A. M., I shall proc.eed to take 
the depositions of D. H. Selvage and others, to be read as 
evidence in my behalf in the cause pending in the Supreme 
Court of Appeals of Virginia .wherein I am the defendant 
and you are the petitioner applying for a peremptory. writ 
of mandamus; and if for any c.ause the taking of said depo-
sitions be not commenced, or., if commenced, be not concluded' 
on that day, the taking thereof will be adjourned from time 
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to time, at the same· hour until the same shall be completed.. 
Given ~der my hand this 2nd day of September, 1~42. 
JAMES A. ANDERSON, 
State Highway Commissioner 
By Counsel 
WALTER E. ROGERS, 
Assistant Attorney General 
Counsel for Defendant 
(On back) 
Legal service of the within notice is hereby acknowledged.. 
W ALTE-R I-I. CARTER 
WM. KINCKLE ALLEN, 
Attorneys for Nelson Hicks, Petitioner .. 
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IN THE 
SUPREME COURT OF APPEALS 
AT RICH:MOND, VIRGINIA. 
NELSON HICKS., Petitioner, 
versits 
JAMES A. ANDERSON, STATE ·mGHWAY COMMIS- · 
SIONER, Defendant. 
DEPOSITIONS FOR. PETITIONER. 
(Received :M:a.rch 13: 1943.-M. B. vV., Clerk.) 
DEPOSITIONS of Nelson Hicks, and others, taken pursu-
ant to consent of parties, at the law office of William Kinckle 
Allen, Amherst, Virginia, on '\Vednesday, February 24th, 1943, 
before me, C. R. McCarthy, a Notary Public at large for the 
State of Virginia: to be rec'ld as evidence in behalf of the peti-
tioner, Nelson Hicks, in the cause pending in the Supreme 
Court of Appeals of Virginia, wherein the said Nelson Hicks 
is petitioner and James A. Anderson, State Highway Com-
missioner, is defendant. · 
Present: Walter H. Carter and William Kinckle Allen., 
counsel for the petitioner. .,, 
Nelson Hicks, in person. 
Walter E. Rogers, Assistant Attorney-General for the 
State of Virginia, counsel for James A. Anderson, 1State 
Highway Commissioner. · 
page 2 ~ Note by counsel for Petitioner: Without waiving 
exceptions made to the deposition of J. R. Abbitt 
taken in the City of Richmond, Virginia on December 2nd, 
1942, on the· ground that there was a Departure between the 
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pleadings in the case and the evidence that was then pre .. 
sented, and specifically here renewing said exception, and as-
serting the further exception to the said evidence of J. R. 
Abbitt and R. A. Ta_lbott on the further grot,nd that there are 
further and additional Departures from the pleadings., as 
set forth in th.e defendant's answer to petitioner's petition, 
.in which answer it was specifically denied that the ditches 
made on the Burford }lillside were constructed by the State 
Highway Commission, and was further admitted and con-
ceded in said answer that the level of the highway No. 643 
(636) was raised, and :by the evidence of the said R. A. T:al-
bott it was sought to be. proven that the said_ highway was 
not raised, and which allegation that the ditches were not 
,constructed by the Commission, and which concession that 
the said road was raised was set forth in respectively Sec-
tions 8 and 10, pages 3 and 4, respectively, of defendant's an-
swer in the following words ~nd :figures : 
Section 8, page 3 of answer: ''There was no duty upon 
the State Highway Commission to prevent its continued flow 
over and upon the petitioner's land since such· ditches were 
not constructed for road pnrpose~ under authority from the 
Col.llmisf:!ion~ · 
Section 10., page 4 of answer: '' That, when the level of 
the highway was raised in 1938 because of the construction 
of the bridge over Harris Creek, the drainage of surface 
w1.tters, nornial or otherwise, was in no way affected, as an 
ample ditch was provided ior the draina-ge of any waters 
flowing along by the abutment, to the bridge.'' 
pag·e 3 ~ and the Court is specifically asked to exclude all of 
the evi,den.ce on the ground that the evidence con-
stitutes Departures from, and variances. with,· the defense al-
leged in said answer, and counsel for petitioner proceeds to 
take additi_ona.l evi.dence to sustain the allegations of the said 
petition.. · 
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NELSON HICKlS, . 
having been first duly sworn, is recalled for further examina-
tion, and deposes and says as follows: 
DIRECT EXAMINATION .. 
Ev Mr. Allen: 
"Q. Mr. Hicks, you liave already testified in this case and 
you have stated that you are the petitioner. 
A. Yes, sir. 
Q. I show you a picture niarkecl ''Exhibit A-P'' .. Will you 
please explain wbat that picture shows? 
A.· This piece of timber· in the road sbows ·the flow qf the 
water in the old roadbed. It is about four feet rrom this 
piece of timber down to the bed of tbe old road, and the water 
used to flow over on the east side of this piece of' timber and 
i~J!:he creek bel~w th~ nP-w bridg~. 
Q. How does 1t enter the .creek now T 
A. Well, it doesn't enter the creek now at all. 
'Q. How is tbe only way it could enter it? 
· A. Tbe onlv wav now it could enter would be to enter above 
the "brid"g-e l1ere on the west side, over on mv side 
page 4 } of the bridge, above the bridge. " 
Q. Will you take this picture marked ''D-P '' and 
indicate where that ditch is now? 
A. Well, the ditch now i§ cut above it, around this wing 
here. This wing is about :five foot from the water's edge 
up to the top of the rock wall, and then about three feet a 
fill that is put in above this rock wall up to the level of the 
road . 
. Q. How is that wing marked on that picture Y 
A. It is marked with an "X". · 
Q. Is there anything· that you can indicate aJ:>out where the 
water could get to the creek from y6ur land 1 
.A. It is around this wing here _that is marked ''X" is the 
only possible way now that it could come. 
Q. How l1ave they changed the· flow of water from the way 
it went before the fill was put in there on the new road which 
you.sav is about a four foot fill there? ~ndicate where it has 
be.en changed: if you can. How has it changed the flow of that 
water? 
A. The change has been made from the piece of timber., 
the east side of the piece of timber, where the water flowed 
down the old road, and have chang·ed it over to the end of 
this wing marked "X", which would be about sixteen feet. 
The road there seemed to be widened about eight foot and 
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the· fill was about eig·ht foot, and when the bridge was built 
that entire fi.U was put m there and ehoked the water off en-
tirely. 
Q. At what angle does that tnrn the water! 
A. I would say ninety degrees, something like that. 
Q. At r1g·ht anglesf · 
page 5 r A. Yes, sir. 
Q. I show you exhibit "B-P". Is that the same 
as '' A-P"'Y 
A. That is the same thing except Mr. Carter is standing 
at one end and I am standing- at the other end, indicating the 
exact flow of the water in the old road. A four foot fill ha3. 
been added into the old road. · 
Q. When was that fill put inf 
A. When the bridge was built. 
Q·. That was in 1938? 
A. Yes, sir. When the road was built there was a one-
way road leading into the old bridg·e that was raised when the 
road was built., and then when the bridge was put in the whole 
entire fill was brought up level. 
Q. How far from where you and Mr. Carter are standing 
in that picture at the pieC'e of timber is it from there to the 
entrance of the new bridge? 
A. I would say about twenty yards-something like sixty 
feet. 
Q. Does that or not indicate the length of the new fill that 
they put in when the bridge was builtf . 
A. They widened to a narrow streak a little above us there 
when the road was built. 
Q. I am talking about wl1en the bridge was built. . 
A. When the bridge was built the fill was added a Ii ttle 
above that. I would say that fill was added up there 75 feet, 
say something like 15 feet above where Mr. Garter 
page 6 ~ is standing in that picture. That fill was put in all 
the way around there ,vhen the bridge was built. 
Q. Before that fill was put in there was there anything to 
pi'event the water, throup;h gravity, flowing from your -place 
down to the Harris Creek f 
A. It took care of it up until this bridge was built and this 
fill was put in. I wasn't damaged at all from water. They 
kept it cleaned out and the water went through. 
Q. I will ask you to fi.l~ these pictures as exhibits. Will 
you do that? 
A. Yes, sir. 
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Q. I show you a picture marked "0-P". Please explain 
that picture and what it demonstrates . 
.A.. I am standing under the new bridge. I measure about 
six foot, one inch, without my ha.t, and there is a cement form 
of 18 inches that is put entirelv throug-h this bridge, which 
is 15· inches above the top of my hat. '""' 
Q. And how far from the top of that cement form is it to 
the top of the bed of the road¥ . 
.A.. That is a very little bit. ·w11en that fill was put in-there 
they didn't put any g·ravel on the road at that time., and after 
the fill got solid the State Highway came back and gravelled 
that with a.bout. five inches of gravel put in there. 
Q. How far is it, would you say, from the top of your head 
to the top of the ped of· the road 7 
A. I would consider that from the top of my head about 
two or two and a half feet. . 
page 7 r Q. no·you mean from the top of your hat 9r top 
of vour head? 
· A. Top of my hat. 
Q. How tall are vou? 
A. I used to measure six feet, one inch, and I reckon I 
still do. · . 
Q. How far would it be from the. top of your head, which 
you sa.y was six feet, one inch, to the top of the bed of th~ 
road? . 
A. I wouldn't think my hat would take up over two inches 
there. I would sny about two and a half feet-I reckon about 
two feet, four inches, something like that. 
Q. I see the letter '' C '' on this picture. Wha.t does . tha.t 
lefter "C'' indicate? 
A. Cement form tlmt is put in there. That thing is 18 
inches high and 6 or 8. inches thick., and runs entirely across 
the bridp;e. It is made of cement. The whole entire pillar 
in there from the foundation up is cement. 
Q. Ho,v. high is the present bridge a hove the creek, from 
the top of the bridge down to tl1e bed. of the creek! 
A. You mean from the top of the bridge down to the bed 
of the creek Y 
Q. Yes. 
A. That must be something like 7% feet, I reckon, from 
the top of the bridg·e-maybe 8 feet. I would say about 8 feet 
.from the top of the bridge to the water's edge. 
Q. Is the new bridge higher than the old bridge 1 
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page 8 ~ A. Yes, sir. · 
Q. Is the new bridge built at the same place that 
the old bridge was built Y · 
A. No, sir. The old original bridge came the upper sid~. 
the upper side of the old original bridge came about half-way 
up into the new bridge. The new bridge is about 22 feet wide 
and about 11 feet higher up the creek than the old bridge. 
Q. Is the new bridge higher above the stream, built higher 
above the stream than the old bridge Y 
A. Yes, sir. 
Q. How much higher, would you say? 
A. I would say from the bottom of them would be about 
two foot higher. What I mean by ''the bottom" is the lower 
side of the runners. The n~w bridge is much higher because 
the framing is hig·her in there and would make it about three 
foot higher. From the floor of the old bridge to the floor of 
the new bridge would be at least three feet. . 
Q. I show you exhibit ''E-P", in which picture I think you 
were standing., and which also shows the northern end of the 
new bridge. W'ill you please explain what you are demon-
strating in that picture! · · 
A. Yes, sir. Marked here at "A" is my hand on the foun-
dation of the old bridg·e. I ha:ve my hand right where the 
pillars or the old bridge rested~ 
Q. I sec a. rock wall there. When was that rock wall put 
in? 
pag.e 9 ~ A. Tbat was p1it in when the bridge w~s built, 
the new bridge. 
Q. Who put that i~? . 
A. That was put in by the same man that put the b;ddge 
in. He put the rock to· bold the fill in there~ That was put 
in there and the fill was put in there. The wall was put in 
afterwards. 
Q. ,-~las auy of the rock in the wall b.etween what you say 
indicates the old bridge, between that point and the new 
bridge, there until they put in the new bridge Y ' . 
A. No, sir, there were no rocks in the old bridge_ at all. 
The crib of the old bridge was of wood. 
Q. Wba t did that rest upon Y 
A. It was a pin built of wood that the runners of the old 
bridge rested upon. It was built of timber instead of rock. 
All this rock was put in when the new bridge was put in. 
Tlm t is a right new rock wall. . 
Q. And the cribbing rested on the groundY 
A. Yes, sir, the cribbing rested on. the ground 
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Q. 1VelJ, do~s ~ll of that gro~md above '' A'' to th~ top of· 
the road mdicate the fill tha.t they put in Y . 
.A.. Yes, sir, all that dirt the!.e is a :filL 
Q. What is the height, would you say, from "A" up to 
the bed of the road? 
A. About five foot. . 
Q. What is the distance from ''A'' down to the bed of the 
,creek? · · 
A. I would say four feet. 
page 10} Q. Is the new bridge right on the level wj.th the 
roaq.be4 there Y 
A. Yes, sir. 
Q. And you say that that roadbed there is five feet above 
the letter '·'A" Y · - · 
A.· Yes, sir, all of this road-I spe.a~ .of it as tp.e Arµherst 
Roa.d, J don't -remember it by number .. 
Q. It is 643. 
· A. 643 was filled in here, was r~ie~q. in here f qr fifty y~r~s .. 
That w~ole thjng )v.as peddeq JJP and raised up. All of that 
was low like this place in here before the fill was put in there. 
Q. Yoµ say the An}herst :road wa~ bµi}t µp fifty :yar,ds, 
raised fifty ¥nrds t . 
A. Yes. sir. 
Q. Was f4at done or not _at the tiµ1~ that th.e new bridge 
was built? 
A. It ·was done when the new bridge w~s put in. 
Q. Vl ell then, this roac1, ~~omes ~cross t)le bridge, 636., w}?.i~h 
connects with 643 at the northern entrance of tpe bridge.. 
How much of that fill was put in Y · 
A. ~11 of th.at was put in except one wing~ 
Q. At tbe -time tli.e new bridge was b11ilt ! 
.A. All except the ,one:-wa:y track. 1Vhen the new rpad was 
built it was narrow·in there ~nd they just dragg~d dirt enough 
b~ck there to put in a fill to get up on t4e old bridge and put 
in a mound at the old bridge to get up on· the old bridge and 
filled th.at in there, a narrow ·Qn.e-tr.ack -road. It 
page 11 } was widened when the bri4ge was put in. 
. Q. To what extent did it extend tip the rol;ld 
from the point of the bridg~ as the two roads converged T 
A. The lengtb up the road f 
Q. The new Jill. . 
. 4. It ext~nded up ab,out se:venty_-five feet, I ;reckoµ. It 
tapered off at the upper end narrow. · 
Q. ·What fill ha.d they alre,ady plJ.t in there whe~ they b1:1ilt 
the new road in 1933,, beiore they built the new bridge in, 
1008! 
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A .. Well, they had . raised that some· when they built the 
11ew road .. Q. What distance np the- new road f 
A, Oh, :for a hun.dred yards or more. Well, they filled in. 
entirelv up here part of the way, I would say seventy-five: 
yards of it, when they built the road. When they built the. 
Foad it was filled the· width it is now.. · 
Q. They were using the old road right there where they 
filled .in, weren't they? 
· :A. Yes, sir.. · 
Q. And they filled it in np tn the- paint wheFe they entered: 
the Burford land! 
A. Y EH:J, sir. 
Q. Does that fill they put in in 19'3tl interfere with the flow 
of water from yonr land? 
A. I was never bothered with the flow of water until after 
that was put in. 
page 12 f Q. What was put in! 
A. The fill that was pnt .in when the new bridge 
was built. 
Q. Did they put in any fill along 636, that is the Monroe 
road on the other side of the bridge f I will ask you to take 
that picture "F-P" and look at it. 
A, Yes, sir, there was a fill put in over on that side, on 
the south side of the bridge. I imagine that fiill wasn't quite 
- so much as it was on my side 'because it was lower on my side 
a.nyway. The fill was pnt in on that side aooui two or two 
and a hair feet. 
Q. What does that picture "F-P'' showf 
.A., That shows Ur. Carter with his hand ort the crib that 
the old bridge was fastened to. The end of these logs show 
tbe crib, and the log that :Mr. Carter has his hand on has a 
notch in it that the runners worked in across the creek. 
Q. Where Mr. Carter bas his hand, cloes that indicate tbe 
l1eig·ht of the old bridge T 
A. Indicates the height of the old bridge, yes, sir .. 
Q. I show y'on exhibit ''G-P''. What does ·that pic.ture-
showT 
A. That shows a. view of the bottoms., 
Q. Whose home is that? _ _ _ 
A. Tha~ looks like the place I live, my home.~ and I think 
. that is a very good view of the home and the surroundings 
there. . 
Q. Is the bottom land in front of that house the land here 
involved! 
Nelson Hfoks· v. Jas. A. A~ders'on, State Hwf Com. 17J 
N elso1'{H icks. 
A. On this side of the creek it is, yes, sir. 
page 13 ~ Q. You say ''this side of the creek it. is.'.' Do 
you see a bridge there T 
A. Yes, sir, there is ·a bridge, my bridge crossing into my 
home. · . , . . 
Q. What creek is that bridge across, 
· -A. Harris Creek. . 
Q~ And the land between the creek and the bridge is th~ 
land that runs un toward the new road! 
· A. That is rig:ht. • . 
Q. I show you exhibit marked ''H-P" .. What does that· 
~~, . . . 
. A. Tl1at is lfr. Carter and myself standing out hi the mid--
dle· of the bottom a.nd. it shows. standing w~ter there. It is 
not a very good picture of the witter. It doesn't-' show the 
water as it does to the eye, but all that we are standing in 
there is. swamp. . . 
Q. Is there anything· .in .that picture to show where there 
is water 1 • · · _ . 
A. Yes, sir, this light spot in here shows the water. . ~-· 
Q. That white place? 
:A. Yes, sir. . . . 
Q. ·what was the di~tauce between you· and ·Mr. Carter~ as 
well as you recollecn 
. A. I would just guess that to be about forty yards, or some~ 
lfling like tha.t. 
Q. 120 feett 
A. iSomethirig like that. I am just guessing at that. I 
· didn't measure it. 
page 14·~ 'Q. What was. the condition of the land between 
. . · tbe point where you are standing and where Mr. 
Carter is standing? 
· A. The present condition Y 
Q. Yes. 
A. It is all swamp and all that red innd is washed in there. 
It is of no value. You can't get through it. 
Q. What was the condition of the land at the time that pic-
ture was taken Y 
A. At the time this picture was taken or before this water 
came in-·· 
Q. (interposing) I say what was the condition of the land 
at the time the picture was taken Y 
A. It was full of water in there and swampy and miry and 
full of red mud. 
Q. When was that picture taken, Mr. Hicks? 
174 Supreme Court of Appeals of Virginia 
Nels on Hicks. 
. A. This picture was taken l~st Thursday. That would have 
been the 18th of February, tlns year. 
Q. Now, what do these two pictures show, "J-P" and 
"K-P"? What does that picture ''J-P" show7 
A. This shows Mr. Garter standing in the cut ditch on the 
north end of· the road and this ditch is cut from the line fence 
of S. H. Grant and M:r. Burford's land, and this ditch brings 
the water, or, some of the water, that. never flowed on me be-
fore. It always went off above me into the creek. 
Q. Into Harris Creeki 
A. Into Harris Creek, yes., sir. 1 • Q. What is the effect of that ditch Y 
page 15 } A. Well, that is a very bad ditch there. 
· Q. What was the effect of that ditch. on you Y 
A. It b~ought water iu it that never came on me before. 
Q. Does it bring water todayY 
A. Yes, sir, it brings water. Some of the ditches there 
·are much worse than this ·one, and some as bad .as this. I 
think this is about an average ditch and is a fair example of 
them. 
Q. How deep is that ditch Y 
A. I imagine in places that ditch is something like two 
feet where .be is standing. You can't well tell from this. 
Q. The side of the ditch comes above his overcoat, doesn't 
itT 
A. Yes, sir. 
Q. How tall is Mr. Carted 
A. Mr. Carter is about six foot, I reckon~about my height. 
Q. Doesn't the side of that bank come ab9ve his overcoat¥ 
A. It does. It might be two and. a half feet there, or more. 
· I _just never measured that ditch. I would guess that ditch 
is anywhere from 75 to 100 yards long. It is somewhere be-
tween that., just guessing· a.tit: I would think about 85 yards 
would be the length of that ditch. 
Q. What does this ·picture ''K-P'' show? 
A. That shows Mr. Carter standing up on the, bank of the 
ditch. · 
Q. Same ditch Y 
page 16 ~ A. Yes, ·sir, same ditch and at the same place. 
He just stepped out of the ditch. I imagine two 
and a. half feet is correct there, as nig·h as I c.an get at it. 
Q. Do you know how deep that ditch was originally dµg 
by the StateY · 
A. I wouldn't think that that ditch would ·have been over 
eight inches, that is, when it was first ·cut. It has been washed 
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cout. ~t bas wash~ out so you have to pick your places to 
ccross it and Mr. Burford's cattle have to go around it. They 
cean 't get over it. It has washed out to- that extent. 
Q. Were you present when .all these pictures were taken! 
.A.. Y.es, sir. · 1 • 
Q. Who were they taken byY 
A. · By Sheriff Heriry S. :!\files. 
Q. We introduce all these photographs as exhibits, "A-P" 
throug·h ''K-P", except "I-P''-. Do vou .so file them .as a-
hibits, Mr. Hicksf .. 
A. Yes, sir. 
CROSS EXAMINA"TION .. 
. . 
By Mr. Roge-rs-: 
Q. The last two pictures you have be~n speaking or are 
marked ''K-P" and "J-P". In the foregrmmd of the pictures 
there is quite a bit oi btush, is tl1ere not? 
A. Yes, sir. 
Q. Mr. Carter is standing iartber back up the hill, is he 
noU 
.A. Yes, sir~ · 
page 17} Q. In other words, that hill slopes from Mr. 
• .Carter down to the brush in tbe fore ground of· the 
picture, does it not f He is stan~ing on top of the hill and 
the brush is down in the bottom quite a bit below the· 1evel 
he is standing. . 
A. The brush is east of Mr. Carter. 
Q. In other words, Mr,. Carter is up on a hill to the west 
of the brush' 
A. Yes., sir. 
Q. Wouldn.'t any rain falling· on that hill normally drain 
down the hill toward the east, towllrd that ·brush? 
A. Well, tlia.t. brush is only a bush or two tbat has grown 
up the1·e in the field. This other is· sage, broom sage. There 
are only tl1ree or four bushes in here that I see. They don't 
. stand. tbere always. They usually are backed down. It is 
yonn~· stuff that has come up. there. All this undergrowth 
you see is .broom sage. . 
Q. Isn·'t tba.t down in the bottom oi the hill and Mr. Carter 
is standing on top of the hill T · · · · , . 
A. No, sir, tba.t is farther up the hill than Mr. Carter from 
the main -road: ·Mr. Carter is nearer the main road than the 
. brush is. In other -words,. this ditch runs in this direction and 
this brush is way above the ditch and the road is doWn this 
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way, as I understand it. (The witness is illustratirig by using 
Exhibit J-P). 
Q. Still using exhibit ''J-P 11• In the immediate foreg·round 
there is level ground. Then there is a little ridge, a line run-
ning across the picture, and immediately above 
page 18 ~ that line are some little weeds and bushes. Is that 
· higher or lower than Mr. Carter 7 · 
A. That is above Mr. Carter. It is higher up on the hill 
than Mr. Carter. 
Q. Does the water in that ditch flow from the brus~ "in 
the foreground toward Mr. Carter or from Mr. Carter toward 
the brush? 
A. It flows from Mr. Carter toward the ·brush. 
· Q. You mean the water runs up hill 7 
A.. No, sir, this js clown hill here. Here is tl)e line com~ng 
on do~ . here~. The ~ain road is down in this direction 
(indicating the left margin of the picture".} 
Q. At the top of the picture you can see the sky, can you 
not? '· 
A. Yes, sir. 
Q. The ground in the top of the picture is higher than the 
ground wher.e the brush is located, is it not? · 
A. ·Yes, sir. . _ 
Q! In other words., isn't that a hill running from this brush 
up .towar~ )Ir. Carter? ~ 
A. Yes, sir, it is a grade up there. 
Q. I am marking this picture _with an "X" .. NQW., from 
that po.int where I have marked with an ''X", to.Mr. Carter, 
to get to Mr. Carter you would have to go rip :qm, would you 
not7 .. 
A. I$ that nearer the road.¥ . . 
Q. I don 1t know. You took the .pfotu:re. I am saying ·troin 
. . point '' X'' on the land, from .that. p:oint, i:( a per-
page 19 ~ ~on wanted to get to Mr .. Carter, wo.uJd he walk up 
. .. . hill or down llillfo goin.~ from. '.'X" to Yr. Carter? 
Do you climb a hill or go dmvn a hill? 
A. Jt is. up grade b1.1t you have ~rour '' X" up so far above 
the road. The road would be in this direction and tl1is ditch 
rµns straight. down the hill in that direction. (indicating) 
Q. Isn't that "X'' at the foot of that cut ditch 7 
A. I don't think so. I think th~ foot of that cut ditch would 
be here in this direction. · · · · · 
Q. I will mark that point with a ''Y" which you say is the 
botto~ of the cut dit.ch. No~, from point ''Y", to get to Mr. 
Carter, would you climb up hill or go down a hill! 
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A. From the ''Y" to Mr. Carter is a grade all the way up. 
You go up g!rade to get to Mr. Carter and that is the way the 
water flows, right down that ditch. From "X'' to Mr. Cai·ter 
the water wouldn't flow because you are up on the side of the 
hill. That is practically a line across to Mr. Carter and not 
down a grade whatever. This is your down grade to the 
''Y'', as I understand it. 
Q. If it is level from ''Y" to Mr. Carter-
.A. (Interposing) It is not level. It is a grade, I say. 
. Q. Wouldn't any water falling on that hill seek the low 
point, whether a cut ditch or no cut ditch 1 Wouldn't the 
water run down hill Y 
A. When vou come down here and follow this down there 
from Mr. Carter to the road there wa.s water that flowed in 
this direction that went into the creek above me 
page 20 ~ and now this ditch gatherR it from here and brings 
it all down here on me. This ditch runs in this di.:. 
rection to the road down gTade. If you g·o from '' X'' to Mr~ 
Carter you are way up on the hill so that this ditch would be 
on a level or rather upgrade. 
Q. We have marked this picture with an ''X'' and with a 
"Y". The cut ditch to which vou have referred runs from 
about what point to wl1at point?- Does the ''X'' to Mr. Carter 
represent the line of the cut ditch or from ''Y" to Mr. Cartet 
represent the line of the cut ditch Y 
. .A.. I have got this ( indicating left margin picture) as the 
main road. Here is the road running north and south and 
this ditch is cut from Mr. Carter to the road. 
Q. Mark with this pen ''A'' and '' B '' where you think tl.te 
road runs oil that picture. 
A. I think the road runs north and south. 
Q. Mark the picture "N" and "S'' as representing north 
and south. 
A. I would say that ditch would come down right about by 
that "Y", in this direction, taking- this over here as the main 
road. · 
Q. Mark an '' S '' where the south part of the road is and 
draw a line for what you think is the road and then put an 
"N" at the other end of the road. 
Note: (The witness does as requested.) 
Q. All right, you have marked that with an '' S" and an 
''N" indicating the direction of the toad from north to south. 
I am drawing a line from '' S" to ".A.". 
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A. What do· vou mean bv "A"? 
page 21 }- Q. I have marked on the picture a point and 
· marked it "A". I have drawn a line from ~'S'~ 
to'' A''. Now., I am drawing another line from ''B'' to ''0~' 
running right along about where Mr. Carter is standing. Now~ 
if a person standing on this line from ''IS'' to ''A'' and at 
any point walked to the line "B" and "C'' would he have to 
climb a hill or :P.'O down a hill f · 
A .. You would go across grade to Mr. Carter. The hill is 
practically the s~me there. It is a little up gTade up to Mr. 
Carter because all of this is on a hillside. He is not standing 
on a bottom but on a hillside. 
Q~ Water falling on that hillside would tend to flow qown 
to,vards the line ' 'A' ~ and '' S '' f 
A. All the water that ·flows from the top of the hill comes 
down this slope here a.nd hits this ditcl1. I think this is a very 
good indication of the ditch here, and this water falls down 
and this ditch catches it and brings it down to this culvert 
:under the roa'd at ·,'B'', and the water that used to come down 
this hillside from about along here flowed off above me into 
the creek. That picture would show it if that was a bottom 
but that is a hillside !fr. Carter is on instead of bottom land. 
Q. It is lower at "X" and "Y'' than wl1ere Mr. Carter is, 
· isn't iU · 
A. Yes, sir, if you go straig·ht from "Y" up to the ditch 
it would be lower than Mr. Carter and if you go from ''X'' 
to Mr. Carter you would ·still be going .sort of across that hill. 
The water comes down this wav · · 
Q. But Mr. Carter would be somewhat higher 
page 22 ~ than the point '' X' ': would he not Y In other 
words-
A. (interposing·) No, Mr. Carter wonldn 't be higher than 
"X". "X'' is above Mr. Carter. This slope from "X" to 
Mr. Carter is down hill, entirely down hill. Now the water 
up here gathers flowing· down grade. If this ditch wasn't 
here the water would flow into the main road and go in a 
little above me. · . · 
Q. You mean the water flows from point '' X'' to Mr. Car-
ter? 
A. Exactly so. ''X"· is above Mr. Carter, taking this as 
the road, because ·this is a hillside that lays in ·there some-
thing like this (indicating) from Mr. Carter and the water 
comes down the hill. 
Q. If water is flowing from "X'' to Mr. Carter it is flowing 
north-no, it would be flowing west, but it would be flowing 
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. . .; . '.. . ~ 
\o~rd the north }Jart of the road and away from you land. 
A. Yes, all of this water that falls from above Mr. ear·ter 
h~re, ba~k up lier~ to the liµe., w~nt this way, followed the 
line f~nce down here and over~oweq above me, entirely a,bQve 
mP-, and what water falls from Mr .. Carter to tbis line fence 
this ditch g.athers and brings it dQwn and puts it on me.· 
Q. And yet you state the point "X'' is higher than Mr. 
Carter. If it is flowing toward Mr. Carter it i~ flowing. away 
-frQm you.. · · · 
A. Oh, no., you misunderstand me. The hill slopes like this 
and ''X'' is up here on the hill ahove :me. 
page 23} Q. If a person was standing on the ground at 
point "X" and threw a rock toward Mr. Carter 
would be throw the roek down hill or throw the ·rock up bill! 
A. Throw the rock down bill 
Q. In other words·, the water flows from point "X'' to Mr .. 
Carter? · 
A. Th.at i~ rigbt. 
Note by Mr. Allen: It l~ s1,1bmltted that this evidence is 
merely c11mh~ring tp.e record qt.th~ cost ~f :M:r .. Hicks and the 
witness bas testified· to the same thing I think some four to 
six times and I respectfully submit that there shouldn't be 
'Such needless CQ1].ti:q-qatipn of reve~ted qu~stions. 
By Mr. Rogers : 
Q. ¥r. liicks, this cl.itch, you 'h~v~ testified, I believe, con.ies 
out ~t p9int qY". If ~ ·person steps i:µ tlle ditcb at point 
'"Y'? ancl walked toward Mr. Carter ,vou1d l}~ go up hill or 
would l1e go do"Wil. l1ill? Tbat is the que~tion .I want you to 
answer. In other words, if he got in the aitch at point i,y,, 
and walked toward Mr. Carter west up the hill or aown bill! 
A. Since drawing the roaq b~re of north and south this 
dit9b cloe~ :riot flow to .the letter uyn. It Ro)VS direct from 
''B" to "C". . . 
Q. The· ditch flows from "B" to'~ 0.,,? 
A. From "B'' to 1 '0", this being the road lead-
page 24 } ing up here, .. the ditch flow~ in Jhis direction. 
' · Q. The picture sh~ws no q.itch irom ''B'' to 
.'~C'\· 
A. It sbows no ditcb any place except the little place here. 
The picture didn't take the ditch at all except where Mr~ 
Carter is standing. Now., you are going by this in here. There 
is no ditch in there. That is a place in the field. Mr. Carter 
is standing in th~ ditch here and the ditch is flowing direct 
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from Mr .. Carter to the road, catching the water that is- c<>Dl'-
ing down gTade·. 
Q.. All right, if you walked from ''Br, to '"C n or to whexe 
Mr. Carter is standing in the ditch, will you climb a hill or 
go down a hillt . 
A.. Going up all the w.ay to :Mr .. Ca:rfer, a rigi1t. steep grade .. 
By Mr~ Allen: . .. 
Q. Do you auiliorize the Notary to sign your name to your 
deposition when it has been _written ouU 
A_. Yes,·sir. · 
And further this deponent saith not .. 
NELSON HICKS, 
Deponent 
By: 0. R. McCARTHY, 
Notary Public .. 
page 25 f a. L. DEMOTT, 
having been first duly sworn, deposes and says as 
f01lows-~ 
DiRECT EXA:MINATION. 
By Mr.Allen: · 
· Q. Please state· your name, residence and occupation. 
A. C. L. DeMott; Lynchburg, Virg·inia; civil engineer. 
Q. You were once City Engineer for the City of Lynch-
burg, were you not f 
.A.. Twice. · 
Q. How long have you been a civil engineerf 
A. My degree is dated 1890. 
Q . .And you have been practising your profession ever 
since? 
.A.. l'ract_ically ever since. 
Q. Where did you graduate f 
A. University of Virginia. 
Q. Ha-ve you reeently visited the Nelson Hicks land in Am-
herst County along Route 643, the land involved in this con-
troversy1 . . 
A.. r ;Vas there on Monday, February 22nd, 1943. 
Q. Did you go over the bottom lands? . 
A, Yes, sir. . 
Q. And · did yon go over the Burford Htnds 0i · I 
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.A.. I went over part of the Burford land shown by this 
map. 
Q. Which part of the Burford land did you go overY 
.A.. This map I think, is marked "Selvage Exhibit No. 1". 
From station 20, the ditches there, and I went 
.page 26 ~ across, I think, up on the hill above station 14, the 
upper end of these ditches shown on this map. I 
think I got back into the road somewhere about station 7 
plus 50-went over to examine those ditches. 
Q. What did you find up there, Mr. DeMotU 
.A.. Well, there were quite a number of gulleys. The hill 
is very steep, in fact, a cross section shows that ·some places 
it is on a forty-five per cent grade. .A.long the gulleys at. 
various places the ditches had been cut leading the water 
into those gitlleys, so that it would bring the water into one 
place through the culverts on to the southwest side of the 
:road. Starting back at the bridge there is a culvert at sta-
tion 2 plus 50. There is one at station 4 plus 50 or 60; one 
at station 7 plus :iG; one at station 9 plus 75; one at or about 
.station •12 plus 10; another at station 14 plus 45 or 50, and 
another at station 22 plus 80, or about. Those are the culverts 
that I noticed. 
Q. Isn't there a culvert there that isn't shown on that 
mapY 
.A.. I don't think so. I did not notice it. 
Q. A culvert that has rooently been put in there the last 
year or so? . · 
.A.. I don't know when they were put there. 
Q. Didn't we mark a culvert right here on this other map 
when you were there that wasn't indicated on that map? 
.A. . .A.t' 8 plus 50 ! Let me see-I don't think there is-Yes, 
I believe there is. I believe there is a culvert 
page 27 ~ there. 
Q. Look at your map, which has been marked. 
Wasn't it marked at that time to indicate there was a culvert 
theret 
.A.. I don't think there was a culvert right there. I don't 
recall it now. The profile of the road here shows that there 
is a slight upgrade from station 11 to station 9, and that is 
a high point in the road. I d·on 't think there is a culvert 
there. I am not sure. 
Q. Isn't the road going downgrade there? 
.A.. It is going down · grade there. 
Q. That is where the culvert is 7 . 
.A. It may be one there ·but I don't recall it now. 
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Q. Go ahead. I didn.'t mean to interrupt you. 
A. Tha.t is what I saw there. · 
r Q. What is the . effect ~.of those c~1lyer,ts? . W~ere do the 
chtverts lead fro·m· and where do· they lead to? 
A. The culverts ·convey the water from the Burford side 
of the road across the road, to the Hicks side. Some of them 
are partly 'filled up and some of them are wide open, but in 
the main they ar.e partly filled. 
. Q. How do they convey the water Y 
A. The water comes down from the steep Burford land to 
these gitlleys and from the ditches to the gulleys, and it goes 
through the· culverts to the Hicks land.. . . 
Q. Does it come by the natural flow or what way does 1t 
come down! 
A . .Some part of it is the natural flow. 
Q. How does it reach the Hicks land Y What 
page 28 ~ condition is it in when it reaches the Hicks lands Y 
- A. It is concentrated in one place, or at least 
several places. I don't mean in one place. · 
Q. You mean it is concentrated in one place where it comes 
through a culvert Y 
A. Yes, sir, and in several places those culverts have car-
ried a g·reat deal of silt. This silt has been deposited on 
Mr. Hicks' low g-rounds there. He hat3 a beautiful meadow. 
The profile sho~s a deposit at station 11 plus 75; another de-
posit at ·9 plus 65, and another at 7 plus 20. According to 
the profile those banks of silt are about two feet deep. They 
are spread out · like the talings from a washing plant at a 
mine, and I should say that one of them I estimate to be 
about 75 feet across and extending out into the meadow about 
75 feet. That silt that was washed down there is inert. It 
is rotted down mica schist and gives you a bank of stuff vary-
ing from two feet down to no depth at all on Mr. Hicks" 
meadow. That stuff won't sprout peas. If I was going to 
dig for fishing worms I would never dig in there. Below these 
points the water runs across Mr. HicJrs'. rµeadow and has 
deposited some thin deposits of mud-you might call .it mud. 
It is a reddish sandy stuff. I should es.timate about one-
~ourth of the meadow is covered at this time. A_t one. place 
there is a considerable marshy place. Bullrushes. have come 
up _in there. In w3:lking across there I had to pick my way 
~o g·et from one place to another without getting my shoes 
wet. That place was, I think, referred to in one of 
page ~9 ~ the pictures here. Mr. Carter was at one end of 
the marsh and Mr. Hicks at the other. I think 
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these maps show the sitmition there very well., the plan which 
is marked '' Selvage Exhibit No. 1 ''. I have this to· s~y :. tliat 
they show, as well as I could see., the conditions on. the. grc;mng. 
perfectly. There is anothet· pbotostat which sl}ows ~ome 
cross-sections and at one place there I think it showed a rise 
of nine feet in twenty. That w9uld indicate the to:r;ty-five 
per cent grade that I mentioned_, This profile here is a pro-
:tile of recent date, I should say, the p:ro:6Ie showing the old 
road. Now, I don't know which was the ;red Une and which 
was the brown line by looking at th~ photostat but one profile 
is along the center of the old ;road and the other ·is a point 
fifty feet to the left, and I suppose that fifty feet fro~ the 
left means--I know it means-to the southwest of the center 
of the old line. The old ro&d has· been completely fill~d by 
debris or washing or filled by hauling dirt in the;re or s9me-
thing. -of the sort, because I can stand in several places and 
set my foot up on top of fence posts that are ~ti}l buried 
down in the dirt .along the banks of the old road. At a point 
above the entrance to 1\1:r. Hicks' hous~that is,. from sta-
tion 12 up to station 20--. the banks along the old road are istiU 
there and shows that the form.er road had been washed· down 
· and worn down at least two feet below the adjacent surface 
of the. land. From the indications on the ground I should 
· say that in former years that the water did not run across 
Mr. Hicks' meadow at all but went down that road, which is 
a very easy grade, and dum.ped into Harris Creek somewhere 
near the bridge. 
page 30 ~ Q. Somewhere near the present bridge f 
A. Yes, sir, the present bridge. 
Q. Can the water get from the Hicks bottom down to the 
creek at the bridge at this time Y · 
A.. Oh, no. The water has got to go across the flal 
Q. vVhy can't it go down there Y 
A. There is no ditch there. The road has been filled up 
and no ditch has been put there to protect Mr. Hicks' meadow. 
The water goes acro.ss the road and there takes care of itself 
at the present time by taking the 1ine of least resistance, 
which is· going right across Mr. Hicks' meadow to Harris 
Creek. It <mnnot run lengthwise the road and dump into 
Hartis· Creek ·near o·r at the bridge, not at the ·present time. 
Q: -Suppose that there was a ditch all the w~y down that 
old road that would convey the water, could. it get across 
the road to the south side of that bridge Y · 
· · A. I don't thi,nk it would need to do that. They could turn 
it into the creek on the west side of the bridge. · 
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Q. I ask you co.uld it do it. now. 
A. Oh, no. 
Q. Whyt ... 
A. W ell1 the :road1 ·you can't get across: the road. Y om 
eould put a culvert · there. a.nd lead it under .. 
Q. Why can't you get it across the road t 
A. Because the road is higher than the land .. 
Q. How much higher than the. land! 
A. Ohr do,vn there this profile shows it where 
page 31 ~ he took it at t~e end of the road. I. would say the: 
. · present road 1s a foot and a half higher than Mr .. 
Hicks' meadow there. 
Q. That. profile shows how high from the bridge was the 
road.. Was a fill put in there.! 
A. The. profile shows the bridge to be. just about eight feet 
from the water. I guess that is from the water, but it wouldn't 
make much difference because the wate.r is very shallow at 
this time ancl Harris Creek is not a very big creek up there .. 
Q. Well, from the bridg~, going north1 how high was the 
old road, as it then was,. raised above its former bed in the 
construction of the new road Y 
A .. ,Judging by those fence posts, Mr. Allen, I should say 
that the outside of the present road is raised about three 
. or four feet. · The old road there was about three or four 
feet deep, below the meadow. It might have been a little 
l~ss than that. I say the top of the fence posts were cer-
tainly not more than sixteen or twenty inches above the pres-
ent surface. Fence posts generally are about four and a half 
or :five feet high. I imagine those f'ence posts were on Mr .. 
Burford 's side of the old road. 
Q. Have you any way of telling from the maps there where 
the new road that was constructed on the Burford land struck 
the old road and took in the old road 7 
A. I should say this map is pretty accurate. At station 3 
to station 2 the present road is on the site of the old road 
and at station 4 of the old roadway is a slight bit to the 
southwest of the new road. r 
page 32 ~ Q. How far from station 3 toward the bridge 
does it foIIow the old road f 
A. All the way-that is, it has buried the old road. 'of 
course, I expect the new road is a two-way road and the old 
road, I imagine, was a one-way road. 
Q. How deep down did it bury the old road 7 
·A. Well, I imagine about three or four feet at that po~t. 
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. Q. In other words, they put in a fill there three or four 
feet up to the bridge? 
A. You mean from the bed of the old road to the bed of 
the present road t · 
Q. Yes. 
A. About that, I would say. Mr. Selvage can tell you that. 
He had levels on it beforehand and has levels on it now. 
Q. You have the map. · 
A. Yes, sir, but that doesn't show the original profile. That 
shows the profile at the present time of the surface of the 
new road from a point about 200 feet south of the north end 
of the bridge for about 2,150 feet. The old road is shown 
about the same thing. At the upper en·d they both climb right 
_ much on the hillside, away from the cre~k. 
Q. Can you testify as to how much and what length of the 
new road, beginning at the north end of the bridge, is built 
along the old roadbed¥ 
A. I would say, beginning at the bridge, it cov-
page 33 l ers it altogether for at least a hundred feet, Mr. 
· Allen, and in part for seventy or seventy-five feet 
more, maybe a hundred feet more. 
Q. In other words, it takes the old roadbed entirely, be-
ginning at the bridge, gJing north, for -one hundred feet, and 
partially for another seventy-five feet Y 
A. Give it another hundred feet. I expect it would go out 
into it for another hundred feet. 
Q. Take this exhibit "I-P" ai:id you will see a culvert there 
at the red oak. How far. is that water brought from the 
Burford land down to this culvert? 
A. Fro:pi the Burford line which I imagine is somewhat 
about station 20--maybe a little bit beyond that. That is 
some 550 feet from the line between Mr. Burford and Mr. 
Grant. 
Q. And all that water is brought from the Burford land 
down to that culvert? 
A. No, not all of that water is brought to that culvert. Part 
goes out into a culvert at station 17 plus 80. 
Q. Take this culvert at station 17 plus 80, all the water 
from the Burford line is brought down to that culvert at 17 
plus 80? 
A. Yes, sir, that is true. 
Q. If it wasn't for these ditches that were made by the 
State where would that water go? 
A. ·well that ditch is put there and brings water to that 
culvert that would naturally run down the hill on to the road, 
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and some of it would take the adverse grade and 
pa o-e 34 ~ would run towards Hicks' Grocery on to the land 
b fronting· Mr. Grant. · 
Q. Is that away from the Hicks land t 
A. Yes, sir. 
Q. It wouldn't go on the Hicks land at all! 
A. No, sir, part of that watet certainly would not. 
Q. And the only reason it comes on the Hicks land is be-
cause the State dug that ditch and brought it there! 
A. That is right. Those ditches-some of them-are grown 
up in grass and they have filled up until they are very near 
level with- the banks of the ditch. In some places at least 
they have filled up even with the banks. In other places they 
have washed out very much deeper than they were originally, 
making them into g'Ulleys. The material washed out from 
.there was added material to what went down on Mr. Hicks. 
Q. Does that map show all of the ditches Y 
A. I don't know-well, it shows enough of them. 
: Q. But does it show all of them? That is what I am ask-
ing you. 
A. Mr. Allen, I didn't notice any major ditches except 
those shown on this map. There might have been some smaller 
ditches cut there but' I didn't notice any. 
CROSS EXAMINATION. 
By Mr. Rogers: 
Q. Mr. DeMott, the forty-five per cent grade tha.t you spoke 
of is the grade of the Burford hillside running toward the 
· road, is that correct? 
page 35 ~ A. That is right, shown by cross-section here 
which is a part of the Selvage Exhibit. This cross-
section is part of that exhibit, is it not? 
By Mr. Allen: Yes, it is, and while we think about it we 
want to file this photograph as an exhibit marked "I-P" 
with Mr. DeMott's deposition. . . . ' 
, By the Witness: ( indicating on exhibit '' Selvage_ Exhibit 
No. 1' ') There is Burford 's hillside. This is 10 feet and 
that is 20 and this cross-section shows a 9 foot rise in 20 
feet. 
By Mr. Rogers: . 
Q. In other words, the natural direction of the drainag~ 
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of the water falling on the Burford hillside is right straight 
down to the road. 
A-. Down to the road; yes, sir, evetywhere. 
Q. And if the road wasn't there it would be right down 
onto and over the old road and if the old road wasn't there 
it would be down over to the bottom lands. and to the creek. 
.A. Yes, sir, in the main. There might have been some 
ditches put in there to let it go somewhere else. 
Q. Now, from the point near·the bridge, running .northwest 
on the road, to the end of the Burford hillside, there are 
knolls and gulleys at · various -points, are there noU 
A. 1:es, sir. · 
Q. Natural points of drainage, say ever hundred feet., 1Hty 
feet or one hundred. seventy-five feet or so Y 
A. Yes., sir. Not every hundred fee~ but the 
page 36 }- _gulleys, are shown on that map. 
Q. In other words., the water falling on a knoll 
between two gulleys would flow toward the road and at the 
same time toward the natural gulleys on each side of the 
knoll, would it not T · 
A. Yes, sir, they generally go to the gulleys. Some would 
go to the road directly but a great_ deal of it would go to the 
gulleys. As I stated previously, the water takes the line of 
least resistance and it is going to go down the· steepest place, 
sometimes going down toward the ,qu.lley and sometimes to-
ward the road. 
Q. And these ·cut artificial ditches bdng the water tQ the 
gulleys? 
A. That is right. 
Q. And in the same. direction that the water would flow 
were there no gulleys there? 
A. I don't ·see what they put the artificial ditches there 
for then. · 
Q. You say they would flow towards the gulleys. 
A. Some of it, yes, sir, and some of it would go toward the 
road, and I thin~ those ditches were put there to keep that 
water from running on the road. It would be sort o:f spread 
out _of. thin and they were to keep. it £rom coming into the 
road ditches. 
Q. In other words, the ditches served to bring the water 
possibly more directly but ultimately toward the same point 
the water would get to anyhow, is that not true? 
page 37 ~ A. This is true, Mr. Rogers: If the side ditches 
had not been cut there the·wat~r w·ould have run 
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to the road. and then had to follow the road ditches d(?wn to 
the culverts. 
Q. They would ultimately get to the culverts o:r to those: 
Datural gull~ys'I 
A. If the ditches had not been cut it would ultimately get 
to those culverts, yes, sir .. 
Q. And if the road had not been built and no culverts. 
had been put in-no artificial ditclies had been built-the: 
water. would have flowed straight down the Burford hillside 
washing over at various points towards the natural gulleys 
until it reached the low bottom lands .. 
A. Until it reached the old road. 
Q. And if no old road was there it would h~ve flowed over 
the bottom lands 1 
A. Yes, sir, if no old road w~s there. 
Q. Now, Mr. DeMott, you have stated that Selvage Ex-
hibit No. 1 represents pretty acurately a true picture of the 
situation. 
A. As I saw it it did, yes, sir. I don't think I could have 
done any better than that myself. 
Q. Now, up here toward the northwest end of the road, at 
about station 20, that shows an accurate picture of the situa-
tion there, does it not f 
.A., I think so, except I don't understand these auxiliary 
figures drawn on the map. I don't know what they 
page 38 f mean. I didn't examine those figures, but as far 
as the ditches and road and gulleys are concerned 
I think it is all right. 
. Q. And the profile on the back of Selvage Exhibit No. 1 
· is also a correct picture of the situation t 
A. I should think so, yes, sir. It looks that way to me. 
Q. Well now, this profile on the back of. Selvage Exhibit 
No. 1, at about Station 20, shows the profile of the Burford 
hillside. 
A~ No, that is a profile of the road passing that hillside .. 
We have no profile of the Burford hillside. 
Q. I will ask you this : At station 20 there is a knoll-
(" knoll'' pronounced by Mr. Rogers as "noll") 
A. (interposing) What do you mean by ''noll"Y I don't 
know what the word means. How do you spell iU 
Q. I spell it k-n-o-1-1. The highest point on the hillside 
is up toward the top of the map t 
A. East of the road. 
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Q. Looking up the hill¥ 
A. Yes, sir. Those ditches all lead water downhill to the 
road. · 
Q. At station about 16 there is one of those gulleys that 
you speak of on the B1trford hillside, is it noU 
A. Yes, sir. 
Q. And at about station 20 the hill runs toward the road 
and towards the gully and towards station 16 and also the 
ofu~w~? · 
page 39 ~ · A. Yes, sir. · 
Q. The water falling on that hillside at about 
station 20 would run toward the road. I am speaking now 
of natural drainage. 
· A. Yes, sir. 
Q. Toward the ,road and toward the gulley at around sta-
tion 16 and also toward the gully farther away which would 
be about station 22 if that was shown on the map. 
A. I think that is so. 
Q. This artificial ditch that has been cut at about station 
20 is cut on the southeast side of that hillside. · 
A. Well. . 
Q. The line_ of the ditch is practically south but it is on 
the southeast side of the hillside, is it not 1 
A. Partly, but when you get to the leading ridge, if you 
go further around it· you are climbing all the time-that 
is-I am getting on a leading· ridge. I come to it on one side. 
I cross it, and after . that keep on going up, but I am on the 
other side of the ridge. For instance, railroads to Lake 
Toxaway, North Carolina, cross the Blue Ridge Mountain on 
a thirty foot fill-still climbing. 
Q. The profile of the road shows a high point in the road 
at station 20, does it noU 
A. Yes, sir, at about station 20. 
Q. And the ro«cl to the south of that slopes to the south, 
does it notY · 
· · A. Yes, sir, downhill all the way except one 
page 40 ~ slight adverse grade. 
Q. Isn't that true- of the hillside, the Burford 
hillside above station 20 7 
A. I don't know what you want me to say. What are you 
trying to get aU 
By l\t!r. Allen: It is not your business to say what he wants 
yo~ to say but to answer his question.· 
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By the Witness: I testified that part of ·the water. that fell 
on the hillside would reach this road at such ·a pomt as to 
flow northwest instead of southeast. 
By Mr. Rogers: 
Q. I know you have testified to that. 
A. Do you want me to deny ~U 
Q. I want· you to explain it to th~s ext~nt: At po~nt 20 
in the road the profile shows there 1s a higher place m the 
road. . 
· A. Yes, sir, according to that profile, and it is on the 
ground. Q. Toward the south from that point is a downhill slop~, 
is it notT 
A. Sure. I will testify to that, except for one adver~e 
grade-very slight. . 
Q. You stated that the Burford hillside sloped up from the 
road at a forty-five degree angle. 
A. No, I did not, rio, sir, not there. It isn't that 
page 41 r steep there. 
. Q. How steep is it there Y 
A. Oh, yery much le!3s than that. I would say it is about 
a fifteen per ce~t grade, or something like that. 
Q. Along· all of that territory there, say between station-
A. (interposing) No, no, at that particular place. 
Q. What is it at station 16 or 17 T 
A. What do you mean, up the ditch¥ 
Q. No, up the hillsid~. 
A. I don't know. I didn't notice that particularly but I 
did notice that parti~ular place up there, just to call attention 
to the very fact that you are talking about right now; that 
part of that water that is brought down by that dit.ch would 
find its way :nort4ward. Now, frame your next question. 
Q. That 'ditch, the cut ditch, running from about station 
17% to station 20, how deep ar~ the sides of it? 
A. It varies from, I should say, six inches to t'Yo and a half 
fu~ . 
Q. Where are the places that are only six inches Y 
A. One or two places where it has naturally filled up, and 
down below there you see where water went down and cut out 
gulleys in several places, but anyhow it is a sufficient ditch 
to carry th~ water down there right now-. _ 
Q. But how deep are the sides of the ditches-how deep 
are the sides of the ditch from station 20 to station 171h? 
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..A. I would say they averag·e about a foot and ij 
page 42 } half. 
Q. Is that general all the way down Y Are the 
sides of the ditch s:lifferent at some points from what they are 
at othersf 
A. Oh, yes .. 
Q. At what points? 
A. I didn't measure them. I don't know, but I know at 
several points there the ditches are very nearly filled up and 
at other points washed out very much deeper than they were-
originally. 
Q. What I want to know is is the sides of that ditch at the 
top as deep as they are at station 17~, the sides of the cut 
ditch? 
A. I couldn't testify to that but I notice some places down 
there in the gulley or the central ditch that there were one or 
two phices down there washed out pretty de.ep. · 
Q. In other words, deeper at this point than at that point? 
A. Yes, sir. One or two things seem to confuse you, :M:r. 
Rogers. 
Q. Nothing has .confused me. 
A. You assumed that the main line of that hillside comes 
perpendicular to the road. It doesn't. It comes down from 
towards Burford's house. The leading ridge is ab;nost di:.. 
rectly west, and the top of that ridge, instead of being 
rounded, a round ridge up on top, is rather flat. 
Q. ~ut the natural drainage of the water, we will say the 
top of the hill, at about station 18, and the gen-
page 43 } eral slope of that ridge, runs say from 18 to 20, 
would it not f In other words, if you start at the 
top of the hill and decided to walk down the top ridge of that 
knoll you would start at say a point on Burford 's hillside at 
say station 18 and walk toward the road at station 20 in that 
direction. I believe that is the way you described it ju!:,t now, 
did you not? 
A. Yes. , 
Q. And ou the south side the ridge slopes toward the south? 
A. It is rather fiat. It is a pretty flat ridge, sort of like 
that man's yard across yonder. 
Q. But the road at point 20 is higher than it is at point 18, 
is it not? 
.A. Yes, sir. 
Q. Why doesn't the water on that ridge, as you walk down 
: from the top of Burford 's hillside toward point 20 on the 
road, station 20, if there is a natural gulley to the east,, re-
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gardless of how high the grade,. if there is any grade, and you 
just stated there was a slight grade to the south, why doesn't 
the water flow toward the south instead of toward the north 
as you have already sta~ed that it does a11d would do if the 
ditch were not th.ere Y · 
A. It takes the easiest course. It is steeper down that 
way and it is across the hill. 
Q. But the land to the south at that point is lower than 
the land to the north, is it notY The road is that way, is it 
notY ' 
page 44 ~ A. Well, the road-yes, sir, but the road is in 
.the cut there, I think, sir. 
Q. And the hillside, the top of the ridge runs, you say, up 
on Burford's hillside at a point opposite about station 18 of 
the. road to a point on tlle road at a point about station 20 .. 
A. WellY 
Q. At the . top of that ridge do you have any deep cut in. 
that cut· ditch! Is there any cut ditch on the other side of 
the hill! · 
A. What other side of the hill f 
Q. On the north. side of the top of the ridge. 
~ Cut ditch on the north side of the ridge 1 I don't think 
so. It .may be-I don't know .. I know this ditch cuts off part 
of the water that would have. gone: no1·thward if it found its 
easiest way to the road. 
Q. It will. run to the lowest point, will it notV 
.!.. Surely, it runs to the lowest point the easiest way to 
get there. Now, you can ask questions until midnight and · 
you are not going to get me to deny what I said because if I 
said otherwise it- would not be true. 
Q. Now, Mr. DeMott,- were you familiar with this road as 
it existed in 1933 f 
.A.. ::&ro, sir. . 
Q. At from the bridge to about station 3 or 2% I believe 
yo-µ state that the present road follows the line of the old 
road. 
page 45 ~ A. It sets right on it. 
Q. Do you know whether it is any higher or 
lower than the old road at that poinH 
A. I think it is higher. 
Q. How do you tell Y 
A. Well, I see indications where the former bridge wa:s and 
the· present bridge is higher than that. 
Q. Is there a ditch on the west side-on the northwest side 
· 1 
I 
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of that road leading from the bridge to the culvert at Station 
2 plus 597 
.A. It is. It is a ve1·y good ditch. 
RE-DIRECT EXAMINATION. 
By Mr. Allen: 
Q. All of the road from the bridg·e up beyond the Hicks 
entrance is much higher than the Hicks land, is it not, Mr. 
DeMottY 
A. Yes, sir.· 
Q. If there were no culVierts put under that road where 
would the water flowing from the Burford lands go Y 
A. It would have to follow a ditch on the east side of the 
highway to Harris Creek. . 
Q~ That is on the side of the road away from the Hicks 
land? 
A. Yes, sir, on the Burford side. 
Q. Could any of the water from the Burford hillside, in 
the absence of those culverts, get to the Hicks bottoms T 
A. Not unless it ran over the road. 
page· 46 ~ Q. How high would it hav:e to rise to run over 
the roadt 
A. I don't know. I think it would take a pretty good size 
ditch down there to carry all the water from that Burford 
land that flows down there. 
Q. How big is the ditch where it comes from the Burford 
land Y I am speaking· about the road ditch. . 
.A. I would say the ditch isn't more than a foot· and a 
half. 
Q. How high is the road above the point where the water 
comes down from the Burford land V 
.A. You mean where those culverts are now Y 
Q. I am omitting the culverts. Our contention is they had 
no rigll,t to put culverts in there and throw the water in volume 
on Mr. Hicks. Suppose those culverts weren't there and 
didn't carry the water in volume on Mr. Hicks, where would 
the water got 
A. It would g~o down the road ditch. 
Q. It wouldn't come on the Hicks land? 
A. No, sir, not if the ditch was of ample size. 
Q. How many acres are involved in those bottoms t 
A. I estimated from the road over to Mr. Hicks' house, 
across that fl.at, from there down to the bridge, to be about 
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five acres. A. map that they exhibited here shows a little bit 
over six acres. 
Q. How far above the entrance-how much land is above 
the entrance to the Hicks property Y 
page 47 ~ .A. I should say a couple of acres. . 
Q. How much bottom would you say was m-
. volved there altog·ether 1 
.A. About eight and a half acres. 
Q. Mr. DeMott, do or do not the ditches that were co~-
structed by the State collect, concentrate and converge tlie 
water on the Burford hillside and carry the water in volume 
to the culverts and through the culverts throw water on, and 
soil in volume, oh· the ~ow lands which, in this instance, are 
the Hicks hottom lands Y 
A. Well, Mr. Allen, I will have to modify my answer to 
that a little bit. I don't know that the volume of water is 
any greater but I am pretty sure it would be greater at sev-
eral places at the mouth of the culverts. At the mouth of a 
particular culvert it would be greater, but one thing I am 
sure of is that the silt washed down there is considerably 
g·reater than would have been washed. If the old road had 
been permitted to stay open it amounted to a natural water-
way for the protection of Mr. Hicks' bottoms, but, as it is, 
the volume of water may not be increased but the volume of 
water turned aloose at one point, at any one of these points, 
is certainly increased. 
Q. · That is the very point I am making. vVe know wouldn't 
any more water come down from the hillside than fell on the 
hillside but would it not come down in a different form and 
be dissipated and spread over it? Even if it reached the 
. land wouldn't it spread over it without any force 
page 48 ~ and be absorbed by the land Y 
. A. In the main, yes, sir. A good deal of the 
water that ran to the gulleys would come down the gulleys 
as before, and that would have to spread out and take care 
of itself, but some of that water unquestionably would have 
come down there and not been added to the water from the 
gulleys. 
Q. How was the water that came down in the natural form, 
with the natural formed gulleys, how would that water ·get 
over the present road to the Hicks bottoms¥ 
A. It couldn't get over it unless it washed over the road 
and the Highway people don't want that and nobody else 
. wants that done. · 
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RE-CROSS EXA1\ilN.ATI0N. 
By Mr. Rogers: . 
, Q. You stated '' unless it washed over the road". Were 
these culverts placed under the road put at the natural low 
places in the road f 
A. Built where the gulleys were, yes, sir, but also the 
water that fell on the road is led by the ditches to those 
.culverts. 
Q. If there had been no artificial ditches cut up on the 
Burford hillside the water would have come down toward the 
,gulleys and some on directly to the road ditches on the east 
.side of the road, would it not t 
A. Unquestionably. 
Q. And then go down the road ditch to the culverts whicb 
were situated :at the gulle:gsl 
page 49 ~ A. Yes, .sir. I believe my statement was that 
the volume of wate-r Mrried by the culverts wasn't 
increased materially by the ditches. 
By Mr. Allen: · 
Q. You mean the nmount of water. Yon don't mean the 
volume. · 
A. All right, put it that way ii you like. 
:By Mr. Rogers : 
Q. The ditch on tl1e east side of the road and the culverts 
located at the gitlleys were placed where reasonable men in 
building a road would place the culverts, were they not Y In 
other words, t11ese culverts were placed at the proper places 
and- · 
A. (interposing) Put in the proper places for the proper 
protection of the road, yes, sir, but they played the Devil 
with the man's lowgrounds. · 
Q. If there bad been no ditch on the east side of the road 
and no culverts the water would have washed right on over 
the. dirt" road, would it not T 
A. Yes, sir. 
Q. ·And carried dirt from the roadbed over onto the bot-
tom lands, would it not? 
A. Over onto the old road, but there has been enough 
washed in there to fill the old roadbed, which was· the natural 
drainage until the new road was built. 
Q. T:qe Burford hillsides are right steep, aren't theyY 
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A .. Yes,. sir .. 
page 50 f · Q. A.nd aren't they bare 111 spotst 
A. Yes,. sir. 
Q~ Isn't a lot of silt washed clown those hillsides by natura1l 
eauses all of the time Y 
A.. Some, yes, sir. 
Q .. That siltr if thare had been no ditches either cut up on 
the Burford hillside or east of the road, and there. bad been 
no culverts, would have washed on over the road into the 
old roadbed Y 
A. Now, I have got to bring in a point there, Mr. Rogers .. 
~hose old gulleys had grown up in blackberry vines, old he-
briars bigger than your thumb, and brush of a good many 
different kinds, and they catch a good deal of that silt before 
it would get down there, but these ditches do harm more than 
the gulleys do, incomparably more, because they bring the 
silt. right down to where the debris and stuff in the old gul-
leys can't aateh it and turns it right ove·r onto Mr. Hicks. 
Q. If the water had washed over·.the cuts on the east side-
of the road, the raw cuts,. they would have washed dirt :firom 
that, wouldn't itf · 
Ar Yes, sir.. . . 
Q. And would have washed dirt from the roa:dboot· 
A. Yes, sir, it does now. 
Q. And carried it to the old roadbedf 
A. Yes, sir. 
Q. When that got filled up· U would wash over onfo his 
bottom lands 7 
page 51 f A. That is right, 
RE-R.E-DIRECT EXA.l\HNA.TION. 
By Mr. Allen: , 
Q. What was tlie purpos·e of cutting· these ditches on the 
Burford land? · . 
A. I don't know what the purpose was bµt I had never 
seen it anywhere else, but I imagine a man named Neale g·of; 
mixed up in it some way. . 
Q. You are speaking about the -ditches· on the Burford land 
nowt 
A. Yes, sir. I don't know what the purpose was there. Q. Who was Neale! 
A.. Mr. Neale is the· landscape architect for the State of 
Virginia .. 
Nelson Hicks v. J as. A. Anderson, State Hwy. Com. 197 
Sidney F'. Gmnt. 
Q. We had one .landscape architect, :Mr. Abbitt, testify 
in this case? 
A. Mr. Abbitt testified he had charge of the grounds in 
the Capitol Square and Mr. Neale was the man who wanted 
me to put fire hazards on top of the main utnil Mr. Shirley 
called him down. 
Q. What w·as the seeming object of putting those ditches 
there and what was the purpose of putting the culverts there? 
A. You will have to ask somebody else. I can't tell you 
what the object was. 
Q. Wasn't the object to protect the road rather than Mr. 
HicksY 
A. It was certainly a mistaken idea if it was intended to 
protect Mr. Hicks. In all probability it was there 
page 52 ~ for Mr. Burford 's benefit, but I think it has done 
him an injury instead of· a help. 
Q. What about the culverts·? Do or do not the culverts 
collect the seasonable amount of water and throw it in volume 
on Mr. Hicks' lands? 
A. Throws it all in one place when ~ome of it should have 
been spread out and scattered. 
Q. Do you authorize the Notary to sign your name to your 
deposition when it has been written out 7 
A. I would like to have an opportunity to read it over be-
fore signing it. 
And further this deponent saith not. 
C. L. DEMOTT, Deponent. 
page 53 ~ SIDNEY F. GRANT, 
having been first duly sworn, deposes and says as 
follows: 
· DIRECT EXAMINATION. 
By ]\fr. Allen : 
Q. Please state your name, residence and occupation . 
.A. Sidney Fletcher Grant; farmer, and live in. Amherst 
County on Harris Creek. My post office is ~onroe, Virginia, 
R. F. D. . 
Q. How old are you? · · 
A. I will be 56 the last day of April. 
Q. Do you know the Nels on ·Hicks land and if so for how 
lcmg? · 
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A. Well, I have known it for all my life. You don't re ... 
member much until you are nine or ten years old so I would 
say 46 or 47 years. · 
Q. Do you own any land in that neighborhood? 
A. My land adjoins Mr. Hicks' land and Wash Jones' 
land. Q. It joins the north end of the Russell J. Burford land 
where these ditches ,that are involved were constructed? 
A. Right. Q. And that. last ditch you have heard testified to came 
up to where your and . the Burford land line meet? 
A. That is right. 
Q. Did you know the crossing at Harris Creek where the 
bridge now is on Route 643 before there was ever any bridge 
there? : 
A. Yes, sir. I used to ford it years ago, and then a little 
log bridge was. put down at one time, and then another bridge 
was built after that, and then this iron and con-
page 54 ~ crete bridge was built that is there now. 
Q. The little bridge, was that on a level with 
the ford, or about 1 
A. Just about. 
Q. Wa~ or was not the ford about on a level with the road 
when they put in the first bridge Y 
A. Yes, sir. 
Q. When they put in the· second bridge~ before they put 
in the new concrete bridge, was . or was not the second bridge 
higher or l.ower than the new bridge? 
A. I think it was a little raised in the second bridge. 
Q. Raised, you mean, over the first bridge Y 
A. Over the first bridge. 
Q. Was it higher or lower than the present bridge? 
A. Oh, it was right much lower than the present bridge. 
Q. How much lower? 
A. I would say somewhere between two and three feet, 
possibly a little bit more. 
Q. Has or has not that road been :filled leading to the new 
bridge? 
A. It has. 
Q. How much? 
A. Right next to the bridge the fill is about four feet' or 
possibly more and extends up the road I will say seventy-five 
yards or more, possibly a hundred ·yards. It tapers off. 
The fill was put in there when this bridge was put in in the 
fall of '38. 
Nelson .Hicks v.·Jas. A. Anderson, ~taie Hwy .. Com. 199 
Sidney F. Grant. 
page 55 } Q. How wide was that fill that they put in there-
that is, extending up both 643 and 636 on the north 
end of the bridge-how wide would you say the fill is that 
,vas put in y . 
.A. Well, it would be a guess. It is a two-way road. The 
bridge is about 22 feet wide and about 30 feet in length, and 
it is a two-way road now, and when we had the old bridge 
in there it was just a one-way road and when this new bridge 
was put in it was set up the hill about eight feet, and then 
there is a ,ving, abut an .eig'ht foot wing on the upper side 
of the ,bridge, to cut the water off. 
Q. Cut the water off from where! 
.A. The wing is put in there and there is no outlet for the 
water . to come. down. 
Q. Water from where! 
.A. From Mr. Burford 's hillside and the roadbed that goes 
over Mr. Hicks' bottom. I mean there is no ditch there. That 
is what I mean. 
Q. Take this picture "D-P" and look at it. Will you look 
at that picture and explain what they did to cut the water 
off1 . . 
A. Well, now, I can't tell so much. I can 1t see so good. 
Q. This . is the north end of the bridge going up toward 
Nelson Hicks' place. _ 
· A. This fill has been put up here, I s~y, 75 yards or pos-
sibly 100 yards, and raised her_e, and thera was a curve on 
the end of this bridge, uniterstand, curved around sort of 
elbow shape and raised there.. The water is cut 
pag·e 56 } off. It has no outlet and it backs up and runs over 
on Mr. Hicks' bottom. 
Q. How did that water before that fill was put in reach 
Harris Creek? 
A. Well now,. it come over on, the opposite side; on the 
lower side, I will call it, and headed in Harris Creek on the 
lower side. · 
Q. On the south side f 
A. Yes, sir. 
Q. South side of the bridge, you mean? 
A. Of the. bridge. 
Q. Wbat keeps it from going over to the south side of the 
bridge _now _and entering Harris CreekY 
A. It is the fill they have in there-no ditch in there and 
no draw out. It backs up. It can't go out.. . 
Q. You say that fill was put in there in 19387 
A. The bridge was put in in 1938, the fall of 1938. 
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·By Mr.,.. Rogers.: No_ c:coss examin~tion .. 
By Mr~ Allen:-
Q. Do you authorize the· Nota~ fo sign your name to your 
deposition when it has been. written out t 
A. Yes, sir .
..t\.nd further this deponent saith not 
SIDNEY F. GRANT, Deponent .. 
By: c: R. McCARTHY, 
Notary Public. 
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having been first duly sworn,. depoS'es and says as 
follows:. 
DIRECT EXAMINATION .. 
By Mr. Allen ~ 
Q. Please state your age, residenc·e and occupatic;m. 
A. I am 21 years old; a farmer, and I live adjoining places 
to the road there at- the bridge. 
Q. Does the farm on which you live rnn right np to the 
bridge! 
A. Rnns right np to .~t and crosses the road in a little 
corner on the other side. 
Q·. Does your father· own that pla:ce·? 
A. No, sir, he rents it. 
Q. Whose place is thafY 
A.. J. E. Watts, here at .Amherst. 
Q. How long have yon been living there f 
A. Sixteen years. 
Q·. Were you acquainted with the road there and the cross-
.fog at Harris Creek before this new bridge was put inf 
A. Yes, sir. · 
Q. What did they do when they put in that new bridge f 
A. Well, the old bridge was down lower than this one by 
about two and a half :feet and had a little mound ·up'to it. 
rbe ~at~r u~e!1 to ~o~e d?wn ~nd come around it and they put 
m this· new bridge and raised it about two and a half feet and 
put a fill back up the road about around fifty or sixty feet. 
Q. What effect did that have on the water coming from 
the Hicks land f · · . '. _ 
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page 58 } A. It choked it out. There is no· way for ·it to 
come out down that way. 
Q. Why can't it get over to the south side of the bridge 
as it originally did¥ 
A. Because of the fill they have put in there. 
Q. Does the fill dam it up f 
A. It does. 
CROSS EXAMINATION. 
By.Mr. Rogers: 
Q. Prior to 1938 was the old roadbed-do you remember 
the old roadbed f 
A. Yes, sir, I remember the old roadbed. 
Q. When did that disappear? 
, A. When they built the new road up there . 
. · Q. Back in 1933? 
. A. Yes, sir . 
. Q. That old roadbed had gotten filled up between 1933 and 
1938T 
A. Some of it had a:pd some of it hadn't. On Mr. Hicks' 
side the old road had a fence. The hank was about that high. 
(indic&ting about three feet), and it filled up here and there 
was a little place the water could g·et -down until it got choked 
and nowhere then for it to go when they put this fill in back 
up that way rigl1t to that curve. 
· Q. Wasn't it necessary for people to go in and clean that 
ditch out in that old roadbed f 
.. A. I thinlr so. They turned it over there.. Some of it used 
. to run down there until it got choked up. 
page 59 r o.. In other words. no ~ork had been done on, it 
· to keep it onen and the soil comin~· down from the 
Burford hillside ·would fill it up, wouldn't iU 
A. Yes, sir, would have -filled it up. You see, after they 
put in the :fill thev never did anything over there at all. 
Q. When did they put in tlle fill? 
. A. ln 1.938 when they put ·th~ bridge in. 
Q. l3efore 1938 there -was a brid~·e over Harris Creek which 
you say was about two and .. a half feet lower than the one 
that is there now? · 
A. That is right. 
Q. And the road Ieadinir away from the creek was about 
the same level as thnt bridge? 
A. No,. it was a kind of a sag back in there and a little 
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mound coming up to the bridge. Water used to overflow 
there. 
Q. Isn't there a ditch on the northwest side of that road 
leading from the bridge toward the Burford and Hicks side 
today! 
· A. There is a little one right at the bridge but back up 
there is where it is dammed up, right on the curve where the 
fill run up to and the water can't get down there. There is 
no way for it to get down there the way it is now. Here is 
a little place rig·ht at the bridge but don't no water come 
· down there. 
· Q. Isn't. that the little place they had to do work on be-
fore 1938 to keep it open? 
page 60 r A. Where-up above? 
Q. Rig·ht at the curve. 
A. They never have cleaned that out at all from the curve 
on up and right at the curve. 
A. Not since 1938? 
A. No, sir. 
Q. Before that they didn't clean it out? 
A. Well, they cleaned it out one time that I can remember, 
a little bit right there on the lower side, but it filled up. 
~- Q. ;But that old roadbed ever since 1933 was in the process 
of filling up, wasn't it? 
A. I reckon it was. 
By Mr. Allen: . 
Q. Do you authorize the Notary Public to sign your name 
to your deposition when it has been written out Y 
And further this deponent saith not. 
JESSE FRANKLIN, Deponent. 
By: C. R. McCARTHY, 
Notary Public. 
By Mr. Allen: rt" is conceded that the pictures introduced 
itnd filed as exhibits, being 11 in_number and marked "A-P" 
to "K-P" inclusive, are pictures of the premises as testified 
to. · 
We are through, _Mr. Rogers. 
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County of .Amherst, To-wit: 
I, C.R. McCarthy, a Notary Public in and for the .State of 
Virginia, at large, do hereby certify that the foregoing depo-
sitions of Nelson Hicks, C. L. Del\fott, Sidney F. Grant and 
· Jesse Franklin were duly taken and sworn to before me at 
the time and place and for the purpose mentioned in the 
caption, and that the signatures of the witnesses to their re-
spective depositions were signed by me as therein authorized, 
with the exception that the signature of C. L. · DeMott was 
personally sig·ned by the witness C. L. DeMott to his depo-
sition. 
Given under my hand this 11th day of March, 1943. 
My commission expires February 20th, 1947. 
C. R. McCARTHY, 
Notary Public. 
Notary's fee for taking and transcribing these depositions, 
$42.00. . 
A Copy-Teste : 
M. B. WATTS, C. C. 
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